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DEPOSITION OF ROBERT W. PERKINS 


Plaintiff’s Exhibit No. 119: Deposition of Robert 
W. Perkins, a witness called by and in behalf of 
the defendants, taken pursuant to stipulation dated 
May 2, 1951, at 321 West 44th Street, New York, 
N. Y., on the 21st day of May, 1951, before Murray 
Padgug, a Notary Public of the State of New 
York. [784-150] 
an # % & 

Direct Examination 

Q. (By Mr. Williams): What is your oceupa- 
tion, Mr. Perkins? A. Tama lawyer. 

@. Are you connected with Warner Bros. Pic- 
tures, Inc.? 

A. Yes, sir. I’m general counsel for that com- 
pany. 

Q. And how long have you been general counsel 
for [784-151] the company? 

i Since 1936. 

Q. Do you devote yourself in your professional 
work exclusively to the business of Warner Bros. 
Pictures, Inc., and its subsidiary and affiliated cor- 
porations ? A. That is correct. 

Q. Do you represent any one of the brothers 
Warner individually? A. No. 

Q. Are you also a director of Warner Bros. Pic- 
tures, Ine. ? A. Yes, sir. 

Q. And you have been for how long a time? 

A. J think the same length of time that I have 
been general counsel. 

Q. Do you make it a practice to attend all of 
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the meetings of the Board of Directors, unless you 
happen to be out of town? A. Ido. 

Q. I call your attention to the minutes of a 
meeting of the Board of Directors of Warner Bros., 
held on the 25th day of September, 1945, simply 
for the purpose of directing your attention to that 
date, and I will say that those minutes indicate 
that on that date there was submitted to the Board 
and accepted by the Board the resignation of 
[784-152] Joseph Bernhard as vice-president and 
director of Warner Bros., and I may say when I 
use the expression ‘‘Warner Bros.”, unless the con- 
text shows that I mean otherwise, | mean Warner 
Bros. Pictures, Inc. You were present at that meet- 
ing, were you not? A. Yes, sir. 

Q. Having refreshed your recollection, do you 
remember that the resignation of Mr. Bernhard was 
accepted at that time? A. Yes, sir. 

Q. At the time of the presentation of his resig- 
nation, was there anything said or any conversation 
had by any persons at that Board meeting as to 
why he was resigning? 

A. He was resigning to go into production. 

Q. Was there any more detail than that men- 
tioned at that meeting? 

A. Why, my recollection is that it was stated 
that Mr. Bernhard was going into partnership with 
Mr. Milton Sperling in the production of motion 
pictures, and that it was contemplated that those 
pictures would be distributed by Warner Bros. Pic- 
tures. — 
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Q. Was anything said at that time as to who 
Mr. Sperling was? A. Yes. 

Q. What was stated in that regard? [784-153] 

A. That he was the son-in-law of Mr. Harry 
Warner. 

Q. Was anything said as to what his experience 
had been? Ay Inthinkeso, 

Q. Do you remember in substance what was said 
on that subject? 

A. Well, that he had been in the motion pic- 
ture business for quite a while and had been a 
writer and a producer for 20th Century-Fox. 

Q. I call your attention next to a meeting of 
the directors held three days later, on the 28th of 
September, 1945, at which time there was sub- 
mitted to the Board a proposed contract between 
Warner Bros. and United States Pictures, Ine. I 
ask you to examine the minutes, refresh your ree- 
collection thereby, and then I will ask you some 
questions about. 

A. (Reading) Yes, sir. 

@. You were present at that meeting? 

A. Yes, sir. 

@. Do you remember that at that meeting a 
resolution was adopted authorizing the execution of 
the contract that T have just described? 

i wes, sir. 

Q. Do you remember what if anything was said 
of and eoncerning that contract, its terms and pro- 
visions and by [784-154] whom, prior to the aetion 
of the Board? 
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A. Well, I remember that the contract was dis- 
cussed at some length. I am quite sure-Albert War- 
ner was presiding, and my recollection is that he 
brought up the matter, and Mr. Friedman had with 
him a copy of the contract, and that after perhaps 
introduction of the matter by Major Warner, that 
Mr. Friedman analyzed the contract for the benefit 
of the Board members. 

Q. Do you remember now any of the details of 
that contract? 

A. No, except that it was a contract of what I 
suppose should be described as the general type 
under which an independent producer—in this case, 
United States Pictures, Inc.—would make a picture 
and turn the picture after completion over to the 
company for distribution on a percentage basis. I 
remember that the pictures were to be made on 
the Warner lot, and I think the pictures were to 
be financed in part by United States Pictures and 
in part by Warner Bros. Pictures. There was a 
percentage for distribution, and after the recoup- 
ment of the cost from the remaining proceeds of the 
picture, then, still deducting the percentage, the 
remaining proceeds were to be split between United 
States Pictures and Warner Bros. Pictures. 

Q. Do you remember the percentage of the 
split? [784-155 ] 

A. It was fifty-fifty. 

Q. Do you remember that that contract was in 
some detail explained by Mr. Friedman ? 

A. I’m sure it was. 
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Q. Do you remember having noted any partic- 
ular provision or provisions that at the time struck 
you as being unfavorable or unsatisfactory from 
the standpoint of the company? 

A. No, sir. 


Q. Subsequent to the explanation of that con- 
tract and at the time the Board approved it, did 
you vote favorably on the approval of the contract? 

A. Yes, sir. 


@. Wad you also voted favorably on the resig- 
nation of Mr. Bernhard at the meeting before that? 


A. Yes, sir. 


@. Was vour vote in either of these instances 
suggested or directed by any person other than 
yourself ? A. No. 


Q. Did you exercise your own independent judg- 
ment in voting on both of these occasions? 

A. Yes. 

Q. I direct your attention now to a meeting 
which was held on the 23rd of November, 1945, 
and in order to refresh your recollection as to that 
meeting, at which the [784-156] minutes show you 
were present, I will call your attention to the fact 
that at that meeting there was submitted an amend- 
ment to the basic agreement referred to at the last 
meeting, which provided in effect that from the pro- 
eeeds of the distribution of any pictures made 
under the terms of that basic agreement, that 
Warner Bros. should retain and turn over to the 
bank which was making a loan to United States 
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Pictures such sum as was necessary to pay that 
loan or loans. 

Do you remember the circumstances of that meet- 
ing? 

A. I remember that there was a meeting some 
time after this meeting in December. 

Q. I will show you the minutes. 

A. which had to do with—excuse me—some 
problem with the arrangement with the bank. 

Q. Do you now remember having examined the 
minutes as to just about what that particular prob- 
lem was? 

A. Frankly, no, Mr. Williams. I remember that 
I did not consider that it was a very important 
change. 

@. You voted in favor of it? A. I did. 

Q. Did anybody direct or suggest the manner 
in which your vote should be cast on that? 

A. No. 

@. Your vote was the result of your own inde- 
pendent [784-157] thought, in view of your then 
knowledge of what was proposed by the amend- 
ment? A. That’s correct. 

Q. And you do not now remember the details 
of that particular amendment? 

A. No, sir. 

Q. I direct your attention to a meeting of the 
directors held on the 18th of June, 1946, which had 
to do with an amendment to the contract with ref- 
erence to a single motion picture to he produced 
under the contract, which picture was entitled 
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Pursued, and in order to refresh your recollection 
of the matter, I direct your attention to the fact 
that picture involved a third corporation, Hemi- 
sphere Pictures, which was a corporation in which 
there were the author of the sereen play, Niven 
Busch, and the proposed star of the picture, Teresa 
Wright, who were to be stockholders, and under 
the terms of which Warner Bros. would receive 
only one-third of the net proceeds, and the other 
proceeds would be divided between the Hemisphere 
Pictures and United States Pictures, hut Warner 
Bros. would receive a higher percentage for dis- 
tribution; that is, instead of getting twenty per 
cent domestic, it would be twenty-five per eent do- 
mestiec, and more for foreign, and also that Warner 
Bros. would receive a higher rate of overhead 
[784-158] on its facilities. 

Do you remember that meeting? I will show you 
the minutes or a copy of the minutes so that you 
may refresh yourself as to the date and as to who 
was present and as to what was done there. 

A. Yes, sir. J remember that there was a meet- 
ing which acted on the matter of amending the con- 
tract with United States Pictures so as to provide 
for a picture in which a company called Hemi- 
sphere Pictures or some such name was to produce 
or to participate in the production. 

Q. Do you remember what reasons, if any, were 
stated as to why Warners should reduce its par- 
ticipation in the net profits from one-half to one- 
third in that particular case? 
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A. In general, yes. The—It was felt that the 
picture which was to be produced would be a valu- 
able one, because of Busch, the writer, and Wright, 
the star. United States Pictures and Warner Bros. 
Pictures could not get the picture except on terms 
under which Hemisphere would produce the picture 
or participate in the production and would share 
in the profits; and the amendment which was laid 
before the meeting was the result of the negotia- 
tions with Hemisphere to that end; and my under- 
standing is that the sharing arrangement, both of 
Warner Bros. Pictures, Inc. [784-159] and of 
United States Pictures, was reduced in order to 
meet the demand of Hemisphere, that that com- 
pany also should participate. 

Q. You voted in favor of that amendment, did 


you not? A. Yes, sir. 

@. Did any person suggest or direct how you 
should vote? A. No. 

@. Was your vote the result of your own in- 
dependent judgment? ude ECE, 


Q. And in your opinion was it for the benefit 
of Warner Bros. that you should have voted as 
you did on that and on the previous occasions? 

A. Yes. 

Q. I direct your attention to a letter-contract 
dated December 6, 1947, which was executed on 
behalf of Warner Bros. by R. J. Obringer, and 
which did not come before the Board for approval 
or action at that time; in fact, was not brought to 
the attention of the Board officially until 1950. 
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I ask you to examine the photostatie copy I have 
of this contract and, having examined it, I will 
then ask you some questions. 

A. (Reading) All right. [784-160] 

Q. I eall your attention to the fact that by the 
terms of that contract provision is made for the 
selection by United States Pictures of four pic- 
tures, which are designated in the contract as “ad- 
ditional pictures,” and as to those additional pic- 
tures Warner Bros. are to advance the entire cost 
of production; that the distribution fee is to be 
raised from twenty per cent domestic to twenty-five 
per cent, and from twenty-five per cent British to 
thirty per cent, and various percentages for other 
foreign distribution; that the provision is made that 
a higher rate of overhead is to be charged for War- 
ner’s facilities to be used in the making of the pic- 
tures, and that the net profit from the distribution 
of the picture, after recoupment of all costs and 
distribution charges is to he divided eighty per cent 
to Warner Bros. and twenty per cent to United 
States Pictures. 

Having that in mind, do vou remember the eir- 
cumstances of that amendment being brought to the 
attention of the Board? 

A. No, I don’t, Mr. Williams. 

Q. Were you present at that mecting 

Mr. Pottish: Might I say at this point 

Mr. Williams: Just a minute. You are right. 
There wasn’t any meeting, I withdraw that last 
question. 
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Q. You do not remember it being brought to the 
[784-161] attention of the Board ? 

A. Well 

@. Pardon me. Were you aware of the fact 

A. Excuse me. You asked me about it being 
brought to the attention of the Board, the circum- 
stances under which it was brought to the attention 
of the Board. That I don’t remember. It is my ree- 
ollection that it was brought to the attention of the 
Board at some time. 

Q. Yes. I will ask you this: whether at or about 
December 6, 1947, it came to your knowledge that 
such a contract had been executed by Mr. Obringer 
on behalf of the corporation. 

A. I do not recollect when, but it did come to 
my knowledge. 

@. Do you remember whether or not prior to 
any meeting of the Board in reference to it, it did 
come to your attention? 

A. In all probability, yes. 

@. You do not remember specifically as to when 
it did come to your attention? A. No. 

@. I direct your attention to a meeting of the 
Board of Directors that was held on the 17th of 
August, 1950, at which a resolution was adopted, 
which appears on the last page of the minutes, and 
I ask you to examine [784-162] the minutes and 
particularly that last page, and thereby refresh 
your recollection as to that matter. 

AY BYresysir! 

Q. Having refreshed your recollection by exam- 
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ining the minutes of that meeting, will you state 
as to whether you were present at the meeting. 

A. I was present. 

Q. Do you remember the circumstances of this 
second amendment, with reference to three more 
additional pictures having been brought before the 
Board? 

A. That’s the one dated July 21, 1950, if I re- 
member correctly ? 

Q. Yes. 

A. Yes. I remember that the Board was told 
that it was proposed to amend the United States 
Pictures agreement further by providing for addi- 
tional pictures and for the extension of time for 
delivery. 

Q. Do you remember that it was also pointed 
out that as to these additional pictures, Warner 
Bros. would finance the making of each of the pie- 
tures, and that it would receive a domestic disti1- 
bution rate of twenty-five per cent, and British and 
other foreign of thirty per cent, and various other 
rates, and that after recoupment of the distribution 
charge and the entire cost to Warner Bros., that 
the profits would be divided erght per cent to War- 
ner Bros. [784-163] and twenty per cent to United 
States Pictures? 

A. That’s my recollection. 

Q. Do you also remember that it provided for a 
rate of overhead as to Warner’s facilities that was 
higher than that provided by the basic agreement ? 

A. That is my recollection. 
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Q. You understood that at the time you voted 
on the amendment? A. Yes, sir. 

Q. Did anybody suggest or direct how you should 
vote on that matter? A. No. 

Q. Was your vote the result of your own inde- 
pendent judgment? A. Yes. 

@. You regarded the amendment to the contract 
as being for the benefit of Warner Bros.? 

A. Yes. 

Q. You voted in favor of that amendment, then, 
I take it? A. Yes. 

Mr. Williams: I have no further questions. 
a * Sl 184-164] 


Cross Examination 

Q. (By Mr. Pottish): Mr. Perkins, is it your 
understanding that the three Warner brothers 
could, if they wished, caused a termination of your 
position as general counsel to the company? 

A. Only if I acquiesced in their decision, Mr. 
Pottish. I—each year I have heen elected general 
counsel by the directors, and I would not think that 
the three Warner brothers could terminate that 
relationship without the approval of a majority of 
the directors. 

On the other hand, if your question is meant to 
cover the further question as to whether I would 
remain as general counsel over the opposition of 
the three Warner brothers, that is a different mat- 
ter. 

Q. Would you, Mr. Perkins? 
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A. Remain as general counsel? 

Q. Yes. A. “No. 

Q. And would you remain as a director for the 
ensuing year over the opposition of the three War- 
ner brothers ? 

A. J couldn’t answer that question without know- 
ing the circumstances under which it arose, Mr. 
Pottish. After all 

Q. Do you feel they have enough influence by 
themselves [784-165] with the Board, at the next 
election of the Board, if they so wished, to keep 
you off the Board of Directors? 

A. Well, I’m clected, of course, by the stock- 
holders for a term of two years. Our terms run two 
years. And I’m nominated by the Board of Diree- 
tors to be a director. Unquestionably, the Warners 
have considerable influence with the Board. 

The former question was directed to the problem 
as to whether I would remain as a direetor if asked 
by the Warners, and I told you frankly that I 
would have to know the cireumstances, because I 
hold office as a director under mandate from the 
stockholders. 

Or My point is, Ma. Perkins: Mivatdh@ etidsor 
your term the three Warner brothers desired to 
see to it that you were not nominated for the ensu- 
ing term, do you think that they could sueceed in 
keeping you off the slate going before the stock- 
holders? 

A. I don’t know. I don’t know. Whether I would 
be a candidate is an entirely different question. 
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Q. Would you be a candidate against their 
wishes ? A. JI don’t think I would. 
ie MN [onc] 

Q. At that time, were you familiar with the 
facts as to whether or not Warner Bros. Pictures 
had ever made a similar contract with any other 
independent producer prior to that date? 

A. Oh, I’m sure that we had made contracts 
with independent producers prior to that date, and 
subsequent to that date; and I’m sure that we’ve 
made contracts of the same general type. 

Q. I am afraid I did not get my question clear. 
I understand that other contracts have been made 
by Warner Bros. with other independent producers, 
both [784-169] before and after that contract of 
September 28, 1945, but my question is: Did you 
know at that time, September 28, 1945, whether with 
regard particularly to United States Pictures, the 
United States Pictures contract and the particular 
terms in that contract regarding such things as 
financing or recouping of losses and the method of 
financing and the share of profits, the Warner Bros. 
had ever made a similar contract with another inde- 
pendent producer which was as favorable or more 
favorable to the independent producer ? 

A. I certainly believed at that date that the con- 
tract which had been negotiated with United States 
Pictures was in general the same as contracts which 
have been negotiated with other independent pro- 
ducers. * * * * * [784-170] 

Q. Did you at or prior to the meeting of Sep- 
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tember 28th, make an independent investigation as 
to whether or not the provisions of the United 
States Pictures contract was or was not more fa- 
vorable to the independent produeer than the pro- 
visions of other contracts with other independent 
producers ? 

A. No; not an investigation in the sense of look- 
ing up records and talking to people. 

Q. Did Major Warner at that meeting of Sep- 
tember 28, 1945, state that it was the recommenda- 
tion of both his brothers on the Coast and himself 
that the contract was a good one for the company ? 

i ves” * * * * [784-172] 

Q. With regard to that amendment, presented 
to the Board on August 17, 1950, by whom was 
that amendment presented to the Board? 

A. That I don’t remember. [784-174] 

Q. That amendment to the basic contract: Had 
you seen that amendment prior to the meeting of 
the Board itself? 

A. I don’t remember. 

Q. Do you remember whether or not, prior to 
voting on the approval of that amendment, you 
had made an independent investigation of whether 
or not the amendment was a good one or a fair 
one to the company? 

A. No. I didn’t make an independent investi- 
gation. 

Q. Is it fair to say that with regard to your 
voting on that amendment, vou relied upon the 
judgment and recommendation of those people who 
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were in charge of that phase of the company’s busi- 
ness ? A. Yes. 

Q. Did you at any time, Mr. Perkins, exercise 
any surveillance over the administration of either 
the basic agreement of September 28, 1945, or any 
amendments thereto? A. No. 

Q. Did you at any time cause anybody on your 
behalf, or did you yourself look into the matter of 
the various charges and credits which were being 
offered either on behalf of Warner Bros. or United 
States Pictures in their respective accounts under 
this agreement and the amendment thereto? 

A. “No, sir 7" * aT St- tro | 


DEPOSITION OF JACK L. WARNER 


Plaintiff’s Exhibit No. 121: Deposition of Jack 
L. Warner, a defendant in the above-entitled ac- 
tion, taken on behalf of the plaintiff, at 3:00 o’clock 
p.m. on Friday, March 16, 1951, at 4000 West Olive 
Avenue, Burbank, California, before William H. 
Burgess, Jr., a Notary Public within and for the 
County of Los Angeles and State of California, 
pursuant to the annexed Stipulation. * * * * * 

Jack L. Warner, a defendant herein, having been 
first duly sworn, deposed and testified as follows: 


Direct Examination 
Q. (By Mr. Lyon): Mr. Warner, I presume 
you have had your deposition taken several times 
before ? A. Yes, I have. 
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Q. You realize that you are under oath and will 
be testifying the same as you would if you were a 
witness in court? A. Yes. 

Q. And you will have the opportunity to go 
over the record made of my questions and your 
answers and make any corrections that you deem 
necessary. 

On the other hand, we will have the right to 
question you regarding any corrections that you 
have made. 

A. Yes, I understand. 

Q. What is your position with Warner Bros. ? 

A. Iam vice president in charge of production. 

Q. How long have you held that position? 

A. Ever since the incorporation of the company ; 
since 1923. 

Q. Have you been a director all of that time, 
too? tive Lhame: 

Q. Are your duties performed mainly in Cali- 
fornia? A. Yes, they are. 

Q. Has that been so from the inception of the 
company ? [784-175] A. Yes, it has. 

Q. Do you perform any duties outside of the 
state ? 

A. Very little. What do you mean by “duties”? 

Q. In connection with the corporation. 

A. Yes. I am in charge of making films in Lon- 
don, the last few years since the quota laws of 
Great Britain; I supervise that work. 

Q. You are in charge of making films, where- 
ever the company makes films; is that right? 
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A. Yes, virtually. 

@. Your major production is here in this studio 
in Burbank? A. Yes. 

@. Beginning in about 1945, what proportion of 
your production has been in this studio? 

A. I believe all at that time. Yes, it was; all of 
it was here then. 

Q. When did you start production in places 
other than the Burbank Studio? 

A. It has only been just three or four pictures 
in England, the last couple of years. 

Q. Will you explain in a little more detail what 
the nature of your duties is, being in charge of 
production ? 

A. I purchase, pass on the purchasing of, stories 
and plays and novels. I engage the producers, the 
important [784-179] stars, artists, the top artists, 
the top directors, do the reading of the scripts, for 
the preparing of them for the final production, 
and then, in cooperation with the producer and di- 
rector, supervise the editing of the films, up to their 
final readiness for exhibition. Or I turn it over to 
our laboratory. That is the best way to put it. 

Q. Do you perform those duties in regard to 
all of the films that are produced here in the Bur- 
bank studio? 

A. All the pictures produced by our corpora- 
tion, yes. 

Q. Does that include the pictures produced 
under contracts with independent producers ? 

A. With some I do, and some I don’t. Some of 
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the time, myself and others. I help everybody, in 
one form or another, whether I have the autonomy 
or not. 

Q. How do you determine the extent of your 
help in connection with independent producers? 

A. I haven’t any yardstick. Just questions 
asked; and I go to their previews and help them 
on what they eal] editing the picture. You know, 
removing scenes or adding or retaking scenes, or 
if photography should he had, I suggest that they 
remake some scenes. When they have their own 
autonomy, of course, it is not mandatory on their 
part. It is just voluntary, free advice I give them. 

Q. Which independent producers have their own 
autonomy ? A. You mean now? [784-180] 

Q. Now, that are producing now. 

A. Right now there is William Cagney Pro- 
ductions, Norma Productions, which make pictures 
with Burt Lancaster, Alfred Hitcheock, and the 
United States Pictures. That is the four that are 
producing, I believe. I think that is all right now. 

Q. In those the help is voluntary on your part; 
is that correct? 

A. Yes, sort of. They take advantage of my ex- 
perience, gratis. 

Q. You spoke of United States Pictures; that is 
the company in which Milton Sperling is president ? 

A. I believe he is president, ves. 

Q. When did you first know Milton Sperhng? 

A. I have known Milton Sperling for over 20 
years. He worked here at this studio, and then he 
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left, and the next—I watched his career, especially 
at 20th Century-Fox, where he produced quite a 
number of very important pictures, all with very 
top stars, and I imagine very successfully. 

Q. Do you know what pictures he produced at 
20th Century-Fox? 

A. Offhand, To the Shores of Tripoli, a big 
technicolor picture, which was a fabulous success; 
Hello, Frisco, Hello, with Betty Grable, which I 
am pretty sure was a hit; [784-181] and there was 
one I saw with Tyrone Power—I forget who the 
rest of the cast was—called Crash Dive, a subma- 
rine picture. 

I think all of them were in color, and they are 
pretty vivid in my mind. 

Several others; I could tell you, if I could just 
look at a memo I made on just exactly what the 
pictures were. 

Q. Will you do that? 

A. Yes. One called Hot Spot, with Betty Gra- 
ble; Rings on My Fingers. I forget who was in that 
now. Another one was with Sonia Heinie, called 
Sun Valley Serenade, a big hit. Those are the six 
top pictures. He may have made more, but I don’t 
remember them. I do remember these top pictures. 

@. You have been referring to a memo; did 
you just make that recently? 

A. No, I have been jotting this down for a long 
time, off and on. 

Q. Over what period of time? 

A. Two or three or four years, off and on. In 
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fact, I found this little memo somewhere among 
some papers, a couple of days ago, going through 
the drawer. I may have made this at the time we 
were going to engage him, make the [784-182] deal 
with him. 

Q. I was going to ask you, was that made at 
that time or was it made subsequent to that time? 

A. I wouldn’t want to say it was made since or 
before. I made it for one reason, just to bring fresh 
to my mind the pictures he had produced, and eredit 
for such. That is all there is to it. It isn’t any usual 
memo, just a small piece of paper. 

@. When did you first know that Warner Bros. 
was considering entering into a contract with Mil- 
ton Sperling, for him to act, either individually or 
through a corporation, as an independent producer ? 

A. The first I heard of it was, as I say, around 
in 1945. I can’t remember the exact dates, but my 
brother told me about it. Milton had come back 
from being in the Marines at the time, and he said 
he was going to go back to Fox, or some company 
he was going back with, and would we be inter- 
ested? I said yes, if we could make the proper deal 
for the corporation, we would be happy to make the 
deal with him, because we were looking for man- 
power. I, too, had just returned from the Air 
Forces. I had been to Europe, came back fresh in 
mind, and held a big meeting with all our pro- 
ducers, directors and exccutives, and told them we 
have to get manpower to make pictures. 

LT could see ahead that there was going to be hard 
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[784-183] sledding to get the right manpower to 
produce pictures, and everything I predicted then 
has been true, right up to this very day. It is very 
hard to get the right people to produce pictures. 

Q. When you had that conversation with your 
brother, was that before the corporation United 
States Pictures was formed ? 

A. I don’t know. I wouldn’t know. 

Q. It was before the contract was signed between 
United States Pictures and Warner Bros.? 

A. It must have been, because my brother talked 
to me about it. 

Q. Were you in New York at the time the board 
of directors approved the contract between Warner 
Bros. and United States Pictures? 

A. I believe not, although I am not sure. I feel 
certain that I wasn’t, but I am not positive. The 
record would have to show that. 

Q. What I am trying to do is find out if you 
place the time in your mind, about when that con- 
tract was signed or approved. 

A. All I know is, around six years ago, in 1945, 
or something like that. I couldn’t tell you the exact 
time. 

Q. Would you know about how long before it 
was signed, if it was before it was signed, that you 
discussed [784-184] with your brother the propriety 
of entering into such contract? 

A. No, I don’t know. The time would be hard 
to place, at this late date. All I know is that we 
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made the deal with the man for a good purpose, 
for the corporation. 

Q. Is it true that most of the contracts with 
independent producers are originally instituted, or 
instigated, by you? 

A. There isn’t any set pattern. My brother may 
have talked to some of these independent men, or 
I may have. I would be the one who would econ- 
elude the deals, yes, but who started the deals I 
eouldn’t tell you. We made many independent pro- 
dueing deals. 

Q. Did you conclude the deal with Milton Sper- 
ling and his corporation, in this instance? 

A. No, I didn’t. When I say ‘‘conclude,’’ I mean 
I stated it would be a very good thing to have any 
good independent production company here who 
eould make profits for the company, or attempt to 
make profits, because you don’t always make profits 
in making pictures, you know. 

Q. Who worked out the terms of the agreement 
between Warner Bros. and United States Pictures, 
if you know? 

A. I don’t know who worked with that, I really 
don’t. 

Q. Did you go over the terms of the agreement, 
at any time prior to the time it was signed? 

A. Yes, I went over the terms of that contract, 
the same as I do with every other contract. 

Q. Would you say that you concluded that con- 
tract as you did the other contracts with independ- 
ent producers? 
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A. I would say that I was equally responsible 
in concluding that, as well as any other one, yes. 

Q. With whom did you discuss the terms of the 
proposed contract? 

A. I talked with our attorneys; whether in the 
presence of my brother or not I just can’t remem- 
ber. Probably he was there; I don’t know. 

Q. Did you discuss it with Milton Sperling? 

A. No doubt I did, yes; I am sure I did. 

Q. Do you remember discussing it with Milton 
Sperling now? 

A. No doubt I did. I can’t remember exactly, 
but I would say I did. 

Q. Did you discuss with him the proportion of 
the cost that would be borne by each of the com- 
panies ? 

A. Whatever the contract states, I discussed. 
Terms and conditions of the contract—as you no 
doubt have a copy of it—tells the story that I dis- 
cussed. * * * * * [784-186] 
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DEPOSITION OF HARRY M. WARNER 

Plaintiff’s M@xhibit No. 122: Deposition of Harry 
M. Warner, a defendant in the above entitled action, 
taken on behalf of the plaintiff, on Wednesday, 
November 8, 1950, at 2:00 p.m., at 4000 West Olive 
Avenue, Burbank, California, before John B. Hos- 
sack, a Notary Public within and for the County 
of Los Angeles and State of California, pursuant 
to the anexed stipulation. * * * * * 

Harry M. Warner, having been first duly sworn, 
deposed and testified as follows: 


Direct Examination 

eee «| 184-210] 

@. (By Mr. Lyon): Now,-will you state your 
position with the Warner Bros. Pictures, Inc.? 
I am president. 
How long have you been president? 
Since its inception; 723, T think it was, 1923. 
Are you also a director? A. Yes, sir. 
How long have you been a director? 
For the same time. 
Are you also a stockholder? 


COPOPOPrP Ooo Poe 


Yes, sir. 

How much stock do you hold? 
Personally ? 

Yes. A. At this time? 
‘Yes. 


A. Oh. maybe 350 or 400,000 shares. I don’t 
now exactly what. 
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Q. Now, in September of 1945, did you hold 
approximately the same number of shares? 

A. I would say as much or more. I don’t re- 
member exactly. 

Q. And you have held approximately that num- 
ber of shares since August and September of 1945? 

A. Well, I would have to recall when we doubled 
up the shares. I am speaking numerically. 

Q. Yes. 

A. We doubled the stock of the company and 
gave a share for each share held. | 

@. In other words, at some time you issued two 
shares for each share held by the stockholders? 

A. I believe so. [784-212] 

Mr. Freston: May I answer that? 

Mr. Lyon: Yes. 

Mr. Freston: There was a stock split up some 
time ago, and that simply increased the number 
of shares outstanding without changing the relative 
value of the shares as a whole. 

Q. (By Mr. Lyon): Then, Mr. Warner, your 
proportionate number of shares has remained ap- 
proximately the same since 1945? 

A. Yes, sir. 

Q. Where do you maintain your offices as presi- 
dent of Warner Bros.? 

A. Here; New York. 

Q. Approximately what part of your time is 
spent here and what part in New York? 

A. Well, that I can’t tell you at this moment. It 
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used to be at one time more in New York than 
here, and of late it is more here. 

Q. When did that change take place? 

A. When the troubles in business come in, why, 
my spot changes. 

Q. And since 1945 has the amount of time that 
you spend here increased or decreased ? 

A. Well, it is about the same; it has been since 
about 736 or 737. 

Q. Would you say that you had divided your 
time [784-213] rather equally between your New 
York and Burbank office 2 

A. Well, I would just be guessing. It all de- 
pends where it is required, mostly. 

Q. What are the general nature of your duties 
as president ? 

A. To guide this company, to make money, to 
be successful. 

Q. Do you do any of the guiding in connection 
with the production of pictures? 

A. It depends on what part; as to the cost of 
pictures, yes, and discuss what to make. We have 
to do that possibly a year or two in advance. You 
ean’t start and decide you are going to make a pie- 
ture and turn it out the next week, put it out. It 
takes sometimes two or three vears. 

Q. Do you supervise or discuss the making of 
contracts to produce pictures? 

A. Yes, sir. 

Q. And— 
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A. (Interrupting): Did you get that answer, 
sir? 

Q. Yes. 

A. Yes. Some; now, I won’t say all. Now, wait 
a minute. I discuss contracts for the purpose of 
making pictures, but I wouldn’t say that I discuss 
all. There may be a picture made here or there 
that I don’t. 

Q. I see, but if you could state a general rule, 
[784-214] you generally supervise the making of the 
contracts that result in the production of pictures? 

A. The principle, yes; the principles of it. 

Q. How long have you been in the motion pic- 
ture business ? A. 45 years. 
¥ ee * * [784-215 | 

Q. (By Mr. Lyon): Now, are you generally fa- 
miliar with the date that United States Pictures, 
Inc., was incorporated ? 

A. No, I don’t know. 

Q. Would it refresh your recollection, that it 
was incorporated in August of 1945? 

A. If you would say so, I would take it for 
granted. 

Mr. Lyon: Is that correct, Mr. Schwab? 

Mr. Schwab: Well, I don’t have the exact date 
here, Mr. Lyon. We furnished it to you in the 
interrogatories. 

Mr. Lyon: Yes, that was the date in the inter- 
rogatories. 

Mr. Schwab: Well, then, that is correct. 

Mr. Lyon: All right. 
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Q. Now, prior to August of 1945 or prior to 
the formation of United States Pictures, Inec., did 
you discuss with Mr. Sperling the prospective for- 
mation of a corporation to produce pictures? 

A. Well, I didn’t discuss so much with him any 
formations of any corporation except that I dis- 
eussed with him about coming with this company. 

Q. When did that discussion take plaee? 

A. I would say about when he came hack from 
the [784-221] Marines, when he was discharged, 
after his discharge from the Marines. 

(. Where did that discussion take place ? 

A. Well, that I couldn’t tell you, but I could 
tell you what caused it. 

Om Wall you do that? 

A. If you would like to know what caused it, I 
haven’t any objection in telling you. There was a 
doctor by the name of Sam Tirshfeld, sinee de- 
ceased, who was my personal doctor and my brother 
Jack’s. He came in to this room one day and said: 
“Well, we just carried your brother out of here,” 
and he says, ‘‘Now, I would advise vou to do some- 
thing about it, because he is a pretty sick man. 
We have been carrying him out of here quite a few 
times. He is overworked, and what the ultimate 
result may be, we don’t know.” So, it was then that 
it occurred to me that I had better start in finding 
someone in whom I had enough confidenee that I 
would want to develop into a position of my 
brother to operate this studio: beeause I certainly 
eouldn’t do it. It was then that T looked around 
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and thought, ‘‘This young man has ability, and I 
would prefer him—I would have more confidence 
in him than in any one else in that position.” 

@. What did you do to satisfy yourself that he 
did have the competency to take over that position ? 

A. What did I do? 

Q. Yes. 

A. I went about trying to get him. 

@. What did you do to make the determination 
that he was of that competency? 

A. My own judgment. 

Q. What had you seen him do that made you 
form that judgment? 

A. Well, I have passed judgment on many a 
man without seeing him do anything. I have passed 
judgment on a man’s ability by the things that he 
had done. 

@. What had he done that you took into con- 
sideration ? 

A. Well, I would have to get you an analysis 
Oneid: 

@. Was it based upon work that he had done 
in motion pictures ? 

A. In motion pictures, yes, sir. I don’t know 
anything about him outside of in motion pictures 
and his career with the Marines. That is about all 
that I know. | 

Q. Was that work that he had done in motion 
pictures for Warner Brothers or work that he had 
done in motion pictures for 20th Century-Fox? 

A. 20th Century-Fox mostly. 


Milton Sperling, et al. 328 


(Deposition of Harry M. Warner.) 

Q. How did you familiarize yourself with what 
he had done for 20th Century-Fox ? 

A. I know the business pretty well. When some- 
body [784-223] has ability, T am able to judge. I 
have so far done pretty well in my judging. 

Q. Did you judge by viewing the pictures with 
which he was connected, or A Vou 

Q. (Continuing) by talking to Mr. Sperling, 
or how? 

A. Talking to Mr. Sperling, viewing the pic- 
tures, talking to others, talking to Mr. Skouras. 
There are three Skouras’; so, let’s not get mixed up 
with the three. This is Spiros Skouras T am talking 
about, the president of 20th Century-Fox. 

Q. Did you determine 

A, (Interrupting) Pardon me. I explained to 
Mr. Skouras my problem, and there was no use my 
going any further and thinking about it unless I 
could get him freed from 20th Century-Fox, with 
whom he had a contract and who was trying to get 
him to sign a new contract for a number of years. 

@. Did you ascertain at that time what ‘te- 
miuneration he was receiving from 20th Century- 
Fox? 

A. Yes, I did; yes. As I recall, I think he was 
getting $1,250 a week, and they were trying to get 
a new contract with him for twice that much. 
mo  * * 1784-294) 

Q. Now, when did you first discuss with Mr. 
Sperling your plans for him? 

A. At that time. 
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Q. Would that be before the corporation, United 
States pictures, Inc., was incorporated ? 

A. Oh, yes, quite a time before. 

Q. And would that be a number of months be- 
fore or longer? 

A. Oh, I think it was quite a time. If I was 
asked to the best of my recollection, I would say 
it was not less than eight months; maybe longer 
than that. 

Q. Now, did you have any discussions then with 
Mr. Sperling as to how you would work out your 
plans for him? 

A. Thad no discussions with Mr. Sperling about 
how he was to work for us or what he was to do 
until I was assured that 20th Century-Fox would 
let him go. [784-225] 

Q. I see. 

A. Because I understand there was quite a battle 
there; that is, I was told that they didn’t want him 
to go. 

@. After Mr. Skouras gave the release, then did 
you discuss with Mr. Sperling what the arrange- 
ments would be between him and Warner Brothers? 

A. We discussed from time to time how we could 
eo ahead and get something together that could 
bring him in with this company, with the under- 
standing that if some misfortune should happen, 
that he would be able to take over my brother’s 
place, relieve me of that responsibility. 

Q. Were those discussions between Mr. Sperling 
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and yourself alone, or were others present when 
they took place? 

A. Oh, I eouldn’t tell you. There were quite a 
number of discussions pertaining to a business deal. 


@. And that would be discussions over a period 
of several months? 


A. JY would imagine, as I recall. 


Q. Now, during those discussions, was it discussed 
whether he would come in on a salary or as an in- 
dependent producer? 


A. Well, now, that was in my own mind in order 
to develop a man to have—to occupy the position 
that I would want him to oecupy here, take the 
place of my brother. I felt that he ought to get a 
good experience, a business experienee, without just 
writing stories or making pictures. [784-226] The 
motion picture business is no different than any 
other business; you have to have business experi- 
ence in addition to the knowledge of making a pic- 
ture; and then when I found that T could get him 
loose, I set about to see how T could get a good 
business man to hook up with him and get him an 
experience that a man in that kind of a position 
would require, and T got him Joe Bernhard. Now, 
Joe Bernhard was the man that I brought into this 
business from the real estate business and tanght 
him how to operate our theatre business. And in 
partienlar, in those days, he needed a lot of teach- 
ing, because business was bad, plenty of debts—I 
don’t know how much—a hundred and fifty, sixty or 
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eighty million. You had to meet the payrolls, you 
know, and the expenses. 

Q. Yes. 

A. So that I had trained Mr. Bernhard, until 
one day I said, “You go ahead from here on and 
run that end of the business.” I thought that the 
combination of Sperling as a producer and Bern- 
hard as a business man would be a good combina- 
tion to learn what this was all about. 

Q. Yes. 

A. You could have the best producing man in 
the world right here to make pictures, but you need 
a little more than that. 

Q. Now, did you discuss with Mr. Bernhard the 
[784-227] possibility that he would join forces with 
Mr. Sperling to have this independent producing 
company ? A. .Yes, sir. 

Q. Did you discuss that with Mr. Bernhard 
prior to the actual formation. of the corporation, 
United States Pictures? 

A. Yes, sir; because Mr. Bernhard, you must re- 
member, had a pretty good job with us. I think he 
was drawing $3,000 a week, and bonus; and when 
you ask a man to give up a position of $3,000 a 
week and a pretty good bonus, why, you naturally 
discuss it with him. Now, the thing that I was in- 
terested in was that I myself wasn’t so well. You 
see, I had been in the hospital a few times myself 
and I wasn’t as healthy as I was, and I was look- 
ing to create a combination to take the place of 
even myself. 
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Q. Did you discuss this with Mr. Bernhard over 
perhaps a period of six months prior to the actual 
formation of the corporation, too? 

A. I don’t remember how long, but we started 
in slowly and developed the talks. 

Q. Were those talks generally between the three 
of you; that is, yourself, Mr. Bernhard and Mr. 
Sperling ? 

A. No; I discussed this thing with each one at 
first separate, because it was the only way I could 
do it. 

Q. Yes. [784-228] 

A. And then I brought them together to see if 
the two could work together. That was the big 
problem. 


Q@. Then as you discussed it with them, either 
separately or together, did you discuss whether it 
would be an independent producing venture rather 
than their acting as employees of Warner Brothers ? 

A. I discussed with them that they should start 
in the best way that they could get the most eduea- 
tion in the operating and the operation of a business 
of that type; because you must bear in mind that 
Mr. Bernhard was not familiar with the production 
end. 

Q. Did you discuss with them the formation of 
a corporation to carry on their production rather 
than the lack of corporation? 

A. As I reeall now, I don’t think I had any- 
thing to do with that, how the corporation was to 
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be formed or what the name was to be. I may have 
heard it, but I don’t think I played any part in 
that; not that I remember. 

Q. Did you discuss with them what percentage 
of the net profits of the pictures the independent 
producing venture would receive as opposed to the 
percentage that Warner Brothers would receive? 

A. I laid out the formula that the company, if 
the two could get together, that—I laid out the 
formula that [784-229] the company should oper- 
ate under, and took it up with my brother, and we 
agreed upon that plan. 

Q. And that was basically the formula that was 
eventually incorporated into the written agreement? 

A. No, wait a minute. I merely laid out the plan. 
I turned it over to Mr. Freston here, as the attor- 
ney, and told him to write up a deal—TI first ex- 
plained to him why I wanted it done, and then I 
told him to write up what was fair to the company, 
and he did it. I don’t think I ever saw it after that. 
He explained it to me, and when I was sure that he 
had satisfied himself it was a deal that was fair for 
all parties concerned, why, that was the end of it, 
so far as I was concerned. 

Q. Did you discuss with them prior to the actual 
drafting of the contract how the Warner Brothers’ 
overhead would be figured? 

A. Yes. I think when it came around to that, I 
asked our New York people what our overhead was, 
because I didn’t believe that in order to form a 
company with men of that type and for the pur- 
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pose that you want to use them, you should make 
money except through their efforts—not on them, 
but through them—and if T recall, I was told what 
our overhead was for distribution, and I did that 
with Mr. Kalmenson. He is our general sales man- 
ager. I increased the amount from what it cost. T 
ean’t recall as to whether [784-230] they told me it 
was—it seems to me that they told me at that time 
it was 14 per cent for distribution in this country. 

Mr. Freston: Pardon me for interrupting a min- 
ute. I think you are getting away from counsel’s 
question. He asked you about overhead and not 
about distribution costs. 

The Witness: Oh, overhead ? 

Mr. Freston: Overhead. 

The Witness: I eonsider that overhead; that is 
overhead, too. 

Mr. Freston: He means overhead for use in the 
facilities of the studio. 

The Witness: For the studio, I think I asked 
Price, Waterhouse to sct that up. If I reeall right, 
I think I asked Price, Waterhouse, who are our 
accountants, to set up what would be a fair deal. 
That is the way I reeall it. 
ee (784-231 | 

Mr. Levy: I offer Exhibits 85-A and 85-B, 85-A 
being an employment contract between United 
States Pictures and Charles Yoss; 85-B being an 
employment contract between United States Pic- 
tures and Donald Hyde. 

Mr. Williams: To which we object on the grounds 
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they are incompetent, irrelevant, and immaterial, 
not tending to prove or disprove the issue now be- 
fore this court; on the further ground both of them 
are hearsay. [822] 

The Court: What is the purpose of this offer? 

Mr. Levy: The purpose of these contracts is to 
show the course of dealing between Warner and 
United. 

The Court: For that purpose the objection is 
overruled. 

Mr. Williams: Warner was not a party to these 
contracts. The contracts could not possibly show 
that. 

Mr. Levy: Notwithstanding that, Warner was, 
by the terms of this contract, affected by the entry 
into these contracts which are offered in evidence. 

The Court: I have ruled in favor of their ad- 
missibility. 

Mr. Levy: I am sorry, sir. 

The Court: Exhibits 85-A and -B are received 
in evidence. [823] 

F + + 4 

The Court: Your next offer. 

Mr. Levy: Exhibit No. 97-A-1 and A-2. 

The Court: Two contracts with John Flynn ap- 
parently. 

Mr. Levy: Yes, your Honor. 

Mr. Williams: These are contracts with actors 
and actresses. 

Mr. Levy: Yes, the contracts with John Flynn 
I will offer. 

The Court: Are they here? 
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Mr. Schwab: No. I have them, your Honor. 
The Court: Is there objection to the offer? 
Mr. Williams: Yes, we will object to thern upon 
the grounds they have no tendeney to prove this 
issue involved now before this court and they are 
irrelevant and immaterial. [842] 
*¥ * &* & 

The Court: Very well. The objection is over- 
ruled. Exhibits 97-A-1 and 97-A-2, the Flynn con- 
tracts, will be reeeived in evidence. [843] 
¥ &€ & & ¥ 

The Court: Do you have other witnesses you 
expect to call on these issues as to jurisdiction and 
limitations other than Mr. Obringer? Can you give 
me some estimate of when you will be able to rest 
on that issue? [848] 
eh BS Gay 

The Court: Do you expect to offer that in evi- 
dence? Do you wish me to read that this evening? 

Mr. Levy: The Bernhard deposition ? 

The Court: Yes. 


Mr. Levy: Mr. Williams made a condition to the 
offer. In other words, he attached to his stipulation 
a condition that I will not eall Mr. Bernhard, and 
I asked your Honor 


The Court: On these two issues. 

Mr. Williams: On these two issues, yes, your 
Honor. 

Mr. Levy: On these two issues. And I asked ° 
your Honor to permit me to defer my decision on 
~ that until I shall have had the opportunity to read 
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again through these Bernhard depositions, until to- 
morrow. 

The Court: Very well. I expect to read Exhibit 
122 in evidence, the deposition of Harry M. War- 
ner, to complete that this evening, and if it would 
save time I would read Exhibits 123-A, B, C and D. 

Mr. Levy: Yes, if Mr. Willams had not made 
the condition, I would be perfectly satisfied to do 
that. 

The Court: Perhaps you could ameliorate the 
situation [854] by stating whether or not, so far 
as you are advised, you have any intention of call- 
ing Mr. Bernhard on the trial of these two issues. 

Mr. Levy: At the present time I have no such 
thought of calling him. 

The Court: On counsel’s statement, can you 
eradicate the condition or remove the condition from 
the stipulation that Rule 26(d)(2) and (f) will 
apply to the Bernhard deposition, so the witness 
Bernhard will be considered an adverse party 
within the meaning of the rule? 

Mr. Williams: Yes, your Honor, I will do that. 

I may say that, as a practical matter, I have no 
doubt that the court will so regard him anyway. 
ee RBs 

(Plaintiff’s Exhibit 123-A, -B, -C and -D for 
identification was received in evidence.) [856] 
* + * * * 

The Court: This agreement of October 31, 1945, 
between United and Warner and the New York 
Trust Company is in evidence here as exhibit what? 
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Mr. Levy: That is in evidence here, your Honor, 
as Exhibit 8. [860] 


ee ete Ge TAG 


DEPOSITION OF JOSEPH BERNHARD 


Plaintiff’s Exhibit 123-A: Deposition of Joseph 
Bernhard, a witness in the above-entitled action, 
taken on behalf of plaintiff Hdward 8. Birn, at 
2:00 p.m. on Thursday, May 8, 1952, at 735 Van 
Nuys Building, 210 West 7th Street, Los Angeles, 
California, before Frank Hanna, a Notary Publi 
within and for the County of Los Angeles and State 
of California, pursuant to notice annexed. 

e% # He HR ¥ 
Direct Examination 

Q@. (By Mr. Levy): Mr. Bernhard, you were 
a director of Warner Brothers prior to September 
10, 1945? A. Yes. 

Q. Were you also an employee of Warner Bros. 
prior to that time? A. Yes. 

Q. Were the terms and conditions of your em- 
ployment reduced into writing? 

A. Yes. [862-3] 

* £€ & & F 

Q. What was your weekly salary before you 
quit Warner Bros.? 

A. Well, with expenses, it was $3000 a week. 

x # % * # [862-5] 

Q. What department in Warner Bros. did you 

head ? A. Theatre. 
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Q. Just what does that mean? Will you give us 
a brief description of your duties? 

A. Well, general manager of approximately 480 
theatres—operating theatres. [862-6] 

* *e & *e 

@. Mr. Bernhard, in a deposition of Mr. Harry 
Warner taken on November 8, 1950, Mr. Warner 
stated that he got you for Mr. Sperling—meaning 
that he arranged for the association between you 
and Milton Sperling in U. S. Pictures. Is that so? 

Mr. Williams: Just a moment. I object to that 
as calling for a conclusion and speculation and 
opinion on the part of the witness, and an improper 
comment on the testimony of another witness, lead- 
ing and suggestive; and incompetent, irrelevant 
and immaterial, for the reasons stated. 

Q. (By Mr. Levy): Will you answer the ques- 
tion? A. Repeat it, please? 

Mr. Williams: The question also ealls for a con- 
clusion as to what Harry Warner meant by certain 
language he is purported to have used. 

Q. (By Mr. Levy): Let me put it this way: 
Did Mr. Harry Warner approach you to associate 
yourself in business with his son-in-law, Mr. Sper- 
ling? A. Yes. [862-10] 

* + * EF 

Q. When Harry Warner first approached you 
on the proposition, just briefly what was the con- 
versation between you? [862-11] 

A. That he thought it would be a very good plan 
for Milton and I to get together. Milton knew one 
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end of the business and I knew the other, and we 
could produce some pictures to release through War- 
ner Bros. It appealed to me, beeause in those days 
—as it is today—no matter if you got a high salary, 
you could not retain much of it. So I saw the op- 
portunity of probably building up an estate for 
myself. Therefore it appealed to me. You see I 
knew all the exhibitors throughout the country; I 
knew distribution; and my work in that end would 
prove very advantageous. [862-12] 

a tr S32 no ea 

Q. It was not at the first eonference that you 
told Mr. Warner that you were satisfied, was it? 

A. No. The first few conferences were more or 
less gossiping conversations. 

Q. The proposition was made to you, Mr. Bern- 
hard, and you took time out to consider it? Is that 
what you mean ? 

A. I took a great deal of time to consider it. 

Q. I assume you called on Mr. Warner again, 
and talked to him about it? 

A. Oh, yes. You see, the visits were far apart; 
beeause he was out here and T was in New York. 

Q. At that time? 

A. Yes. We talked every time we met, whether 
it was in New York or California. [862-13] 
eee tt 

Q. Well, as a matter of fact, your first conver- 
sation with Mr. Sperling amounted to practically 
this: If we get a deal that is satisfactory to the two 
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of us from Warners, we will become 50-50 part- 
ners; is that what you mean? 

A. Correct. 

Q. That is all there was to that conversation ; 
is that right? A. That is right. 

Q. What did you do after that? Did you go to 
see Mr. Warner? 

A. Then we approached Mr. Warner. 

Q. Both of you? A. That is right. 

Q. And? 

A. And we eventually made the deal. [862-17] 

Q. I am not talking about eventually. I know 
you eventually made the deal. But I am trying to 
get to the negotiations that you had with Mr. War- 
ner, before the deal was outlined finally. Or did you 
have any negotiations with Mr. Warner? 

A. Yes, certainly. 

Q. What was the bargaining, if there was any? 

A. Well, I don’t recall the bargaining. I tried 
to make a fair deal for both sides. 

Q. Did you tell Mr. Warner what you thought 
a fair deal would be? 

A. I suggested a certain deal. 

Q. What deal did you suggest? 

A. Well, there were modifications eventually 
made in it, for example, if we were to produce pic- 
tures on the lot and I had a discussion on the over- 
head that they would charge; and we agreed on the 
overhead, eventually. I thought it was rather high. 
Now, this is from the United Pictures end. I 
thought the overhead was very high; because if we 


Nowe 
~~] 
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went out and produced our pictures on the outside, 
I could have benefitted that overhead—or lowered 
that overhead to—well, probably 20 per cent. 

Q. You knew that at the time? A. Yes. 

Q. Had you had any experience with the pro- 
duction [862-18] department at all with Warner 
Bros. ? 

A. J knew all the bookkeeping phases. 

Q. Do you know what Warners’ overhead was 
at that particular time, in 1945, the actual over- 
head cost? 

A. Yes. At that time it was rather high for an 
independent producer. 

Q. Do you know in terms of percentages what 
the actual overhead of Warners was at the time? 

A. Yes; it was over 30 per cent. 

Q. Over 30 per cent? 

A. Yes. So we finally settled—Do you want to 
know what we came to—— 

Q. Yes. 

A. We finally settled that Price, Waterhouse 
would compute the proportion of the pictures to 
their overhead and we would be charged the pro- 
portion that Price, Waterhouse stated would be 
fair. I think that is even in the contract with 
Warner Bros. 

Q. Yes, it is. 

A. (Continuing) And we also diseussed the dis- 
tribution terms: and we finally settled on the terms 
that are in the agreement. 
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Q. Do you know what Warners’ distribution 
cost at that time was—actual cost? 

A. Yes; I think it was about 16 per cent, actual 
cost, if my memory serves me right. [862-19] 

Q. Who suggested the 20 per cent distribution 
figure? 

A. Well, it was finally compromised on 20 per 
cent; but that was good terms in those days; be- 
cause I know 

@. (Interposing): Good terms for whom? 

A. For Warner Bros. Because I know that in- 
dependent producers were releasing through United 
Artists for 20 per cent; and I know that Sam 
Goldwyn at that time was releasing for 1714 per 
cent. 7 7" * 1.862220) 

Q. Well, specifically, were there any arrange- 
ments made between you and Warner with respect 
to your getting $78,000 as severence pay, prior to 
your resignation ? A. Yes. 

Q. When were those arrangements made? 

A. At the time that I resigned. 

Q. That was after you had agreed in principle 
on your association with Mr. Sperling in U.S. Pic- 
tures ? 

A. That is right; because I still had to spend 
quite a bit of time with the Theatre Department 
and my successor to—if I may use the term—break 


him in. 

Q. How long did you break him in? 

A. Oh, I don’t know. I practically commuted 
back and forth from here to New York; but while 
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in New York I spent all my time in the theatre 
department; because there were quite a few things 
that I, personally, had to attend to, for the theatre 
department. [862-21 ] 

Q. In consideration of that you got $78,000; 
am I to understand that? 

A. There was no consideration; it was just sev- 
erance pay. I thought that, after being with the 
company for near onto twenty years, I was entitled 
to the severance pay. 

Q. And you made that a condition to your re- 
signing; is that right? 

A. Well, I will not say it was a condition, no. 

Q. Well, was it an offer made to you by War- 
ner? 

A. No. It was a suggestion made by me and 
acted on by the Board—not Mr. Warner. 

@. When you suggested it to Mr. Warner, what 
was his response ? 

A. That we will put it up to the board. Because 
the board acted on it, I remember that. 

Q. In negotiating the deal with Mr. Harry War- 
ner, before the contract was drafted, was it under- 
stood that vou were not to risk any capital and 
that Mr. Sperling was not to risk any capital, be- 
yond the original investment of $25,000? 

A. No, there was no understanding on that. I 
was supposed to obtain the first money for each 
picture — the bank money — not Warners: but I 
was to. 
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Q. You were to function, then, in obtaming a 
loan [862-24] from a bank, to begin the production 
of these pictures? Is that what you mean? 

A. That is right. 

Q. Was it then understood that you would not 
invest any of your own money beyond this $25,000? 

A. There was never any discussion on it, that I 
can remember. 

@. In other words, it was assumed by both par- 
ties that Warners would advance half of the cost 
of each production, and that you would provide the 
other half, through banking connections? 

A. That is right. 

@. And you did? A. I did. 

Q. What was your total investment in this whole 
deal with United States Pictures? 

A. Outside of my time—which, if I had been 
with Warners, would have been paid for 

Q. Iam not talking about your time; but what 
was the total financial investment that you made? 

I think it was $25,000. 

Q. You invested $25,000 cash? 

A. No. 

Q. What was your total investment? 
A 

Q 


a 


Twelve five. [862-25] 
. Beyond that you did not invest any money; 
is that right? > A. That is right. 
@. How much did you come out with at the end? 
A. Gross, $400,000. * * * * * [862-26] 
@. I think J understand what you mean. What 
caused you to sell out, under those conditions? 
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A. Well, we will say a disagreement on policies. 

Q. Can you give us an idea of what that dis- 
agreement was hased on, or involved, brictly? 

A. In policies of what we should do—kind of 
pictures. 

Q. Well, what did you think you should do? 

A. I thought we should make less expensive pic- 
tures. 

@. When you say less expensive pictures, you 
mean limiting the budget to approximately how 
much ? 


A. Oh, I would say about seven-fifty. 

Q. And what was Mr. Sperling’s idea? 

A. Well, he wanted the higher priced pictures. 

Q. By higher price, what do you mean? 

A. Higher eost. 

Q. Two million dollars or more? 

A. No, I don’t say that. 

Q. <A million and a half? 

A. Yes. It was just a disagreement on policy. 

Q. Was that the only disagreement between you? 

we ileias all. * * * * * (862-31] 

Q. What part did Mr. Prinzmetal play in this 
thing ? 

A. He represented Gary Cooper. Gary has no 
agent. 


Q. Do you know that Mr. Prinzmetal received 
$25,000 in connection with the acquisition of Gary 
Cooper's services ? A. That is might 

Q. Can you give us the detail of that deal, 
briefly ? 
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A. That is all it was. That was the condition. 

Q. Tell me exactly what happened. 

A. In order to get Gary Cooper, we paid a com- 
mission. 

Q. You paid Mr. Prinzmetal a commission of 
$25,000 ? A. That is right. [862-36] 

@. As an agent’s commission? 

A. As attorney and agent. 

Q. Did he ever perform legal services for you? 

A. No. * * ** * [@@2237] 


Q. What part of this $25,000 was charged to 
Warner Bros.? 


A. It all came under the cost of actors. This is 
off the record. 

(Discussion off the record.) 

Q. May I assume that, had you passed up the 
suggestion, shall we say, of Mr. Warner, that you 
associate yourself with his son-in-law, that it would 
have had no effect on the renewal of your contract? 

A. None whatsoever. I will say that emphati- 
cally. None whatsoever. * * * * * [862-41] 

Q. Did you personally guarantee any of the 
U.S. obligations? 

A. I don’t recall. But morally I was in back of 
it; because my connection was the New York Trust 
Company. That was not Warner Bros.’ connection. 
For your information, while we are on the subject 
of the New York Trust, I originally got the New 
York Trust many years ago—probably a year after 
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I was with the company—to loan Warner Bros. 
some money. That was during the dark days. 

Q. You arranged for that loan? 

Ae, I dad. 

Q. Through Mr. Bierwirth? 

A. Through Mr. Bierwirth. T knew Mr. Bier- 
wirth. Not until we got the loan did any of the 
Warners meet Mr. [862-53] Bierworth. 

SG Eye 2) ag [862-54] 

Q. Did you have a residence here in California 
during that time? a ING 

Q. Did your residence ever change ? 

A. Never. I always voted in New York; still do. 
27 GP ep GP ee [862-79 ] 

Q. Did you ever have any conversation with Mr. 
Jack Warner or Mr. Harry Warner prior to your 
splitting, as you call it, with Mr. Sperling, and in 
which you informed them, in substanee, that you 
had a disagreement with Mr. Sperling, and that 
[862-105] you intended to split? 

A. It was only to tell them that we intended to 
split on account of a disagreement in poliey. 

Q. With whom was that conversation had? 

A. With Mr. Harry Warner. 

Q. Do you reeall what Mr. Harry Warner’s re- 
Sponse was? A. Sorry to see it happen. 

Q. That is all? 

A. That is the sum and substance of it. 

Q. Mr. Harry Warner did not urge you to re- 
main? 

A. Mr. Harry Warner was very sorry, atid 
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would like it if we could clear up the situation— 
yes, he wanted me to remain. 

** * * * [862-106] 

Q. Did Mr. Harry Warner express any opinion 
as to who was right? A. No. 
oe = [S02 107] 

Q. Where were the arrangements made for the 
sale of the stock? Were they made here in Cali- 
fornia or in New York? 

A. In New York. 

Q. In other words, your conversations with re- 
spect to the sale of the stock were had with Mr. 
Sperling in New York? 

A. They were had with Mr. Sperling out here, 
and then back in New York with Stanleigh Fried- 
man. 

Q. At Mr. Friedman’s office? A. Yes. 
ee ** * SGD leet | 

Q. Is the Mr. Stanleigh Friedman that you refer 
to a director of Warner Bros.? Al Yes 
~e i * * [862405] 

Q. Did you or did you not resign as a director 
of Warner Bros. on the strength of having exe- 
cuted this agreement dated August 31, 1945? 

A. The date of my resignation is a matter of 
record. I think that was brought out, was it not? 

Q. I will tell you. The date of your resignation 
is September 10, 1945, ten days subsequent to the 
signing of this agreement. Now I ask you whether 
or not it was upon the strength of this agreement 
that you resigned as a director of Warner Bros. 
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Mr. Williams: You are speaking now of the 
agreement on the 3lst of August? 

Mr. Iuevy: That is right. 

Lhe Withess: Naturally. 

Q. (By Mr. Levy): Prior to your resignation 
from Warner Bros. had you told Mr. Warry War- 
ner or Mr. Jack Warner, or either or both of them, 
that you had entered into this agreement of Au- 
eust 31, 1945, with Mr. Sperling? 

A. It was the reason for my resignation. 
ee * (862-154 | 


DEPOSITION OF OLIVER B. SCHWAB 


Plaintiff’s Exhibit 124: Deposition of Oliver B. 
Sehwah, a witness herein, taken on behalf of the 
plaintiff, at 10:00 o’clock a.m., Thursday, July 24, 
1952, at 141 El Camino Drive, Beverly Hills, Cal1- 
fornia, before Edward A. Oreb, a Notary Publie 
within and for the County of Los Angeles and 
State of California, pursuant to Notiee and Sub- 
poena heretofore served on the attorneys for the 
defendants and subpoena duces teeum heretofore 
served on the witness. * * * * * [862-157] 


Direct Examination 
Q. (By Mr. Levy): What is your full naine? 
KeOlimer B. Schwab. 
Q. You are the Secretary of the United States 
Pictures? A. That is correct. * * * * * [862-460] 
Q. (By Mr. Levy): Did you participate in any 
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of the negotiations between Milton Sperling and/or 
Joseph Bernhard with Harry and Jack Warner 
before September 28, 1945, which is the date of the 
first contract entered into between U.S. Pictures 
and Warner Bros.? 

A. J would say that the negotiations of that 
agreement were carried on by Mr. Bernhard and 
Mr. Sperling and that I [862-165] was not a ne- 
eoiator, = 77s a 

Q. Well, let me preface the clarification by this 
question: Did you participate in the drawing of 
that contract ? 

A. Only to this extent: As I recall, the con- 
tract was drawn by Freston & Files and I looked, 
at it before it was signed. As I recall, I had a dis- 
cussion or two with Mr. Herbert Freston about it, 
as a result of which there may have been a few 
changes made in the contract and that was my re- 
lationship to the contract. * * * * * [862-166] 

Mr. Levy: Your Honor, Exhibits 93-A and 93-B 
are minute books of the defendant United States 
Pictures. They are in two volumes. I do not see the 
necessity at this time of offering both volumes phy- 
sically in evidence. I am particularly interested, 
however, in offering two pages, which are con- 
tained in Exhibit 93-A. May I offer those two pages 
in evidence? 

The Court: Do they comprise the minutes of a 
certain meeting? 

Mr. Levy: Yes, sir. 

Mr. Williams: I will object to it on behalf of 


ke See 
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the Warner defendants on the ground there is no 
proper [884] foundation laid as to them. It is hear- 
say as to them. And, also, generally, I object to it 
on the same grounds stated with reference to Ex- 
hibit 39. 

The Court: Wherein is the foundation lacking? 

Mr. Wilhams: It is not being shown that War- 
ner Bros. had anything to do with what transpired 
at the meeting or was present at the meeting. I 
don’t raise any objection to foundation as to an- 
thenticity of the minutes, your Honor. 

The Court: The objection is overruled. You may, 
if advised, read the excerpt into the record, in licu 
of marking the physical exhibit into evidence, if 
there is no objection. 

Mr. Williams: No objection to that. 

Mr. Levy: “Minutes of a Special Meeting of the 
Board of Directors of United States Pictures. 

“A special meeting of the Board of Directors of 
United States Pictures was held at 4000 West Olive 
Avenue, Burbank, California, on January 2, 1947, 
at 10:00 o’clock a.m., pursuant to waiver of notice 
signed by all of the directors of the corporation, 
which notice was ordered filed with the minutes of 
the meeting. 

“There were present in person Messrs. Milton 
Sperling, J. C. Yoss, and Oliver LB. Schwab, being 
all [885] of the directors. 

“Mr. Sperling acted as chairman of the meeting 
and Mi. Schwab acted as secretary. 

“Mr. Yoss made a motion, which was duly sec- 
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onded by Mr. Schwab, that the following resolution 
be passed: 

‘Resolved: That it is the opinion of this Board 
of Directors that Mr. Sperling in attending busi- 
ness, semi-business, and social functions in and 
about the motion picture industry, and in associat- 
ing with and entertaining at the Hillcrest Country 
Club and in restaurants and in night elubs and in 
his home, producers, writers, directors, stars, agents, 
and other persons in and about the motion picture 
industry during the past year, and from this time 
forward, has incurred entertainment and other ex- 
penses which are for the benefit of and therefore 
have been ineurred for and on behalf of the cor- 
poration ; 

“That it was the intention of the corporation in 
paying to Mr. Sperling the sum of $1000 per week 
during the year 1946 to have Mr. Sperling bear such 
ordinary and usual expenses for and on behalf of 
the corporation out of said sum of $1000 per week, 
and that accordingly said $1000 [886] per week 
represents compensation in part and in part an 
allowance for usual and ordinary business expenses 
ineurred by Mr. Sperling for and on behalf of the 
corporation ; 

‘That said $1000 per week was not intended, how- 
ever, to cover any extraordinary or unusual ex- 
penses (such as, but not limited to, traveling ex- 
penses), and that this corporation shall reimburse 
Mr. Sperling for any and all unusual and extra- 
ordinary expenses heretofore or hereafter incurred 
by him for and on behalf of the corporation.” 
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ind of resolution. 

“The motion was unanimously passed by the af- 
firmative votes of Mr. Yoss and Mr. Schwab, Mr. 
Sperling refraining from voting. 

“Thereupon Mr. Yoss made a motion, which was 
duly seconded by Mr. Schwab, that the following 
resolution be passed: 

“Resolved: that commencing January 1, 1947, Mr. 
Sperling’s salary from the corporation he raised 
from $1000 per week to $1250 per week; 

‘And further resolved: that it is in the best in- 
terests of this corporation that Mr. Sperling, as 
President of the Corporation and as producer of 
its pictures, attend all business, semi-business, [887] 
and social functions possible in and about the mo- 
tion picture industry, associate with and entertain 
at the Hillerest Country Club, at the Racquet Club, 
the restaurants and night clubs and at his home, 
producers, writers, directors, stars, agents and other 
persons in and about the motion picture industry ; 

“That the corporation disburse to Mr. Sperling, 
in addition to his salary as aforesaid, an expense 
allowance in the amount of $250 per week to cover 
all usual and ordinary entertainment and other ex- 
penses ineurred by Mr. Sperling on behalf of and 
for the benefit of the corporation ; 

“And that if at any time hereafter Mr. Sperling 
ineurs any extraordinary or unusual expenses for 
and/or on behalf of the corporation (sueh as, but 
not limited to, traveling expenses). the corporation 
shall, of course, further reimburse Mr. Sperling for 
such unusual and extraordinary expenses.”" 
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End of resolution. 

‘The resolutions were unanimously passed by the 
affirmative votes of Mr. Yoss and Mr. Schwab. Mr. 
Sperling refrained from voting. 

“There being no further business to come before 
the meeting, on motion duly made, seconded, [888] 
and earried, the meeting is adjourned.” 

Signed: ‘Oliver Schwab, Secretary.” 

The Court: The Yoss deposition, Exhibit 125-A, 
-B, -C, -D, -E will be incorporated by reference 
into the reporters’ transcript at this point and may 
be copied therein if counsel so arrange with the 
reporter. 

(The documents marked Plaintiff’s Exhibits 
125-A to -E, inclusive, were received in evi- 
dence.) * * * * * [900] 


DEPOSITION OF JOSEPH CHARLES YOSS 


Plaintiff’s Exhibit No. 125A: Deposition of Jo- 
seph Charles Yoss, a witness produced on behalf of 
the plaintiff herein, taken on Tuesday, August 5, 
1952, at 1:30 p.m., at 141 E] Camino Drive, Beverly 
Hills, California, before Edward A. Oreb, a Notary 
Publie within and for the County of Los Angeles 
and State of California, pursuant to oral stipula- 
fom ela 


Direct Examination 
Q. (By Mr. Levy): What is your full name, 
sir? A. Joseph Charles Yoss. 
Q. Where do you reside? 
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A. North Hollywood, California. 
* * + + [901-1] 

Q. (By Mr. Levy): What is your business, Mr. 
Yoss? 

A. I am treasurer and vice-president of the 
United States Pictures, Incorporated. 

Q. Have you any other business? 

A. No. 


Q. Are you a Certified Public Accountant ? 

A. No. 

Q@. Are you an accountant? A. Yes. 
ap GP aD Va as [901-2] 

Q. What position did Mr. Donald Hyde oceupy 
in the company during the time that he was there? 
Vice-president. 

He was not a director, was he? 

I don’t remember. 

What were his duties, generally ? 

An executive assistant to Milton Sperling. 
Can you give us an idea of what that means? 
May we go off the record here for a moment ? 
aves: 

(Discussion off the record.) 

The Witness: He reviewed stories; interviewed 
talent; eriticized plays, material; assisted in the 
production duties [901-5] assigned to him by Mil- 
ton Sperling and generally duties of this nature. 

Q. (By Mr. Levy): What sort of produetion 
duties were assigned to him by Mr. Milton Sper- 
ling? A. I don’t remember. 


O>Ororor 
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Q. Is that the best answer you can give me to 
that question ? 
A. Other than what I told you just before. 
@. Well, I asked you whether you can 


Mr. Williams: Let us not get into an argument 
with the witness. He has answered your question. 
Now, let us not start arguing. 

Mr. Levy: Mr. Williams, may I call your atten- 
tion and the witness’ attention to the fact that Mr. 
Donald Hyde received a salary of a thousand dol- 
lars a week. 

Mr. Williams: Well, what difference does that 
make? 

Mr. Levy: And it seems to me that it is both 
relevant and material for the plaintiff to know— 
for the purposes of this trial—what this man was 
paid a thousand dollars a week for. 

Mr. Schwab: He has already told you that he 
was executive assistant to Sperling and assisted 
him in everything Sperling had to do. 

Mr. Levy: Well, he didn’t say that. 

Mr. Schwab: Well, I think it was implicit in his 
[901-6] answer, when he said he was executive 
assistant to Milton Sperling. 

Mr. Levy: I will adopt Mr. Schwab’s suggestion. 

Q. Did you assist Mr. Sperling in everything 
that he was called upon to do? 

Mr. Schwab: What do you mean, did he or did 
Hyde? 

Mr. Levy: Did Mr. Hyde? 
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The Witness: If Mr. Sperling requested it, J 
would say yes. 

Q. (By Mr. Levy): Would you call Mr. Donald 
Hyde an assistant producer? A. No 

Q. J take it, then, that he was less than an 
assistant producer but more than an ordinary em- 
ployee when you called him an executive; is that 
the idea? A. Yes. 

Mr. Schwab: You called him what? 

Mr. Levy: An exceutive. 

The Witness: T would not answer thusly. 

Q. (By Mr. Levy): Well, how would you an- 
swer the question ? 

A. As I have heretofore. 

@. And you can’t improve on that? 

Peeetnatis Tight, ~ * * * * (9OT-7] 

Q. Throughout the extended period provided 
for by the two amendments that I have just read, 
and down to the present time, has United States 
Pictures produced any ‘‘original” pictures? 

A. Not bevond the first three pictures. 

Q. Will you please state the names or titles of 
all pictures produeed to date in the order in which 
they were made ? 

A. Cloak and Dagger, Pursued, My Girl Tisa, 
South of St. Louis, Three Seerets, The Enforcer, 
Distant Drums and Retreat Hell. 

Q. It is a fact, is it not, that the first three 
[901-10] pictures that vou named were produced 
as “original” pictures and the remaining five were 
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produced as “additional” pictures? A. Yes. 

Q. (By Mr. Levy): Thank you. It is a fact, is 
it not, Mr. Yoss, that My Girl Tisa turned out to 
be a financial loss, a loss in excess of a million 
dollars? 

A. There was a loss on My Girl Tisa in excess 
of a million dollars. [901-30] 

* + € * 

@. In dollars and cents, Mr. Yoss, approxi- 
mately how much of Warner Bros.’ advances to 
United States Pictures in the form of cash and/or 
facilities in connection with the cost of production 
of My Girl Tisa, including all overhead allocated 
thereto, still remained unrecouped by Warner 
Bros. ? 
cee Gy ga Sy 

The Witness: I believe approximately $670,000 
as of about March Ist. 

Q. (By Mr. Levy): Of 1952? 


A. Of 1952. 
Q. Will you fill in the exact amount in the space 
immediately below it? “ees: 


(Information above requested): $668,108.76. 

Q. (By Mr. Levy): In your most recent bal- 
ance sheet, is My Girl Tisa carried as an asset by 
United States Pictures? A. Yes. 

Q. At what estimated realizable value is it so 
carried ? 

A. I don’t recall at the moment. 

Q. Can you approximate it? [901-32] 
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A. No. 


Q. Will you fill in the amount immediately be- 
low? A. Yes. 


(Information above requested): No realiz- 
able value. [901-33] 
ee i ie 
Q. Is the figure that you will fill in representing 
the unrecouped monies advanced by Warner Bros. 
in connection with Mr. Girl Tisa including all over- 
head allocated to that picture carried on your books 
now as a debt to Warner Bros.? 


A. It is carried on my books as a contingent 
hability. [901-34] 
%¥ *¥ & HF 

Q. (By Mr. Levy): Now, you testified, Mr. 
Yoss, to the total cost of production of the three 
“original’’ pictures, namely, Cloak and Dagger, 
Pursued and My Girl Tisa; that is to say, you gave 
us the total of each picture. I have totaled these 
figures and the grand total is $5,170,962.35. 


Would you like to eheck that total? 

A. No, I will take your word for it. [901-127] 
ecu ae cae 

Now, I ask you this question: In the $5,170,962.35 
fieure, which you testified as the total cost of the 
production of the three “original” pictures, was 
there included the 1946 and 1947 write-offs on lit- 
evary properties purchased and those written for 
the company but not used in the production of any 
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picture heretofore produced and charged to U. 8. 
Pictures’ overhead ? 

A. I believe I have answered that in my an- 
swers to the interrogatories of a certain date. 

@. Well, can you answer that question yes 
or no? 

Mr. Schwab: Read the question back, will you, 
please? 

(The question was read by the reporter.) 

The Witness: Yes. 

Q. (By Mr. Levy): And the amount of the 
1946 write-off in such connection was $59,935.63? 

A. Yes. 

@. And the amount of the 1947 write-off in such 
connection was $43,656.99 ? 

A. In both instances I have confirmed these 
answers from interrogatories which I have pre- 
viously given. 

Q. Yes. But is that figure correct? 

A. Yes, the figure is correct. [901-130] 

Sp Se EE Se 

Q. Now, you use the words “production over- 
head.” Do you distinguish production overhead 
from any other type of overhead? 

A. Yes. [901-194] 

Q. Now, what are the distinguishing features, 
and how do you run your books on those things? 

A. I consider items as being production over- 
head when they indirectly affect in some manner 
the production of a picture. 

Q. Of a picture produced, you mean? 
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A. Not necessarily. 

Q. Or a picture produced or not necessarily pro- 
duced ? 

A. Both or either, and I don’t consider it pro- 
duction overhead when it is corporate expense. 


Q. Such as what? 

A. Say income taxes. 

@. Yes; what else? A. Interest. 

Q. Yes? A. Franchise taxes. 

Q. Yes? A. That is enough. [901-195] 
ot Kee 


Q. So that in general overhead are contained 
only such items as you specified a moment ago, 
namely, interest, income taxes and charges hv the 
State of Delaware? 

A. We charge to general overhead items those 
charges which are not proper eharges to production 
overhead. 

Q. Well, that is a generalization, Mr. Yoss. It 
would be better if we broke it down a little bit. 
Now, you have broken it down somewhat by tell- 
ing us some of the items that vou inelude in gen- 
eral overhead. Will you finish vour job? 

A. TI gave you three items, and they constitute 
the bulk of our general overhead. There may he 
other items in there. 

Q. Of what nature? 

A. As I told you, anything that doesn't affect 
the production of a picture. 

Q. Can you think of anything? 

A. Not at the moment. 


358 Charles B. Smith vs. 


(Deposition of Joseph Charles Yoss.) 

Q. Not at the moment. 

A. Maybe representation service, for example, 
in Delaware. 

Q. Everything else is contained in your accounts 
of production overhead ? 

A. I charge to production overhead those things 
[901-196] which indirectly affect the cost of pic- 
tures. [901-197] 
ee 

@. Can you tell us how Mr. Bernhard’s salary 
was allocated during the time that he was there; 
how that was divided, as you call it, or segregated ? 

A. Half of it was charged to production over- 
head and the other half was charged to production 
as a direct cost. 


@. And included in the caption ‘‘Producer’’? 
A. Yes. 
Q. In the budget of pictures produced ? 
A. Yes. 
Q. Was any part of Mr. Hyde’s salary included 
as a direct charge to pictures produced? 
ike No: 
Q. Was any part of Mr. Schwab’s fees included ? 
A. No. 
Q. Were they included as a direct charge? 
NO. 
Q. Or your salary, Mr. Yoss? 
A. No. [901-204] 
x * & * * 
Q. Well, then, what did you say? 
A. Our procedure for writing off stories or any 
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other property is that at the end of any given 
accounting period, each property is reviewed for 
the purpose of determining if there is any possi- 
bility that this story is no longer of value. Such 
decision is made by Milton Sperling. Tf he says 
that this property is not—there is no opportunity 
that we will use it as a basis for a picture, then it 
will be charged into overhead. Now, we may make 
such a review during the month of January, for 
example, but its effect, however, would be as of the 
end of the previous year. [901-237] 
%* *# & F FR 

@. Were you in the habit of submitting invoices 
to Warner Bros. at the end of each wee after 
December 7, 19462? [901-258] 


A. Itis a regular procedure. 


Q. In other words, every week vou gave War- 
ner Bros. a list of monies that vou had either paid 
or expanded, that is, incurred or expended, during 
that week; is that right? 


AG What is right. 


Q. And vou would get a cheek from Warner 
Bros. the following week, is that right, or right 
after vou sent this request 


A. Generally your statement is correct. 
Q. I beg your pardon? 


A. Generally your statement is correct. 
= = * [901-259] 


360 Charles B. Snuth vs. 


(Deposition of Joseph Charles Yoss.) 

Q. Your answer is interesting to me to this 
extent and I want to interrogate you on the sub- 
ject: Am I [901-263] to understand that U.S. Pic- 
tures would either purchase a literary property or 
have a literary property written for it and then 
at some time or another determine for itself 
whether U. S. Pictures intends to use such prop- 
erty as the basis for an “Original” or an ‘*Addi- 
tional” picture? 

A. We have the right under our contract to 
designate a picture as an “Original” or an “Addi- 
tional’? as we choose, before we entered principal 
photography. 

Q. Yes, J am aware of that; and it is with re- 
spect to that particular portion of your contract 
that this interrogation is directed. When, between 
the time that you either purchased or had a story 
written for you and that way acquired it, and the 
time you commenced principal photography, when 
in that interim do you make a decision as to 
whether a picture is going to be an “Additional” 
or an “Original” picture? 

A. In the past we have made this decision just 
prior to principal photography commencement. 

Q. You mean on the day before? 

A. Maybe a few days before; I don’t recall. 


Q. It may be a few days before. Then what do 
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you do when you decide that this is going to be an 
“Additional” picture and not an “Original” pie- 
ture? Just what do you do? 

A. I don’t understand your question. 

Q. Well, in the first place, you have a meeting 
of [901-264] your Board of Directors, do you, and 
you make that determination—or does Mr. Sperling 
make that determimation himself? 

A. Well, it would be a subject of discussion be- 
tween us. I don’t think there would be a meet- 
me 11 


Q. When you say “between us,’’ you mean be- 
tween whom ? 

A. Mr. Sperling and Mr. Schwab and myself. 

Q. And Mr. Sperling would indicate his views 
as to whether he wants this an “original” or an 
“additional” picture; is that right? 

A. It would be discussed. 

Q. He would make the decision, would he? 

A. His would be the final decision. 

Q. After he made that decision, what would 
he do? 

A. I would be—I would know of that decision 
and then I would see that a letter was prepared 
and Warners notified as to whether it was either 
“Original” or ‘‘Additional.” 

Q. Have you such letters in your file? 

A. Yes. 

Q. And in such letters, do you state to Warner 
Bros. that you intend to commence prineipal pho- 
tography on such and such a picture and you desig- 
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nite this picture as an “Original’’ or an “Addi- 
tional” as the case may be? 

A. We indicate to them that we designate the 
picture either as an ‘“‘original” or “Additional.” 

Q. I see. Now, at such time as you make such 
announcement to Warner Bros., you have assem- 
bled, have you not, all of the elements of the pic- 
ture which you are going to shoot? 

A. Generally, yes, or at least we are in the 
process of it. 

Q. Well, you have your director, haven’t you, 
under contract? 

A. Presumably so, yes. [901-266] 

x * *& * 

Q. Do you know of any instance in which a di- 
rector on any picture that you have produced was 
chosen only a few days before commencement of 
principal photography ? A. No, sir. 

* 4% * & 

Q. (By Mr. Levy): Is there any question but 
that the [901-268] cast of the picture had been as- 
sembled at the time that you made such announce- 
ments ? 

A. Well, the principal cast would obviously be 
assembled. It is generally the practice all during 
the picture to pick your minor cast as you go 
along. 

But the principals? 

Yes, the principals would have been chosen. 
And your production manager? 

Yes. 


ee 
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Q. Will you not say that as a general proposi- 
tion, you had all the elements of the picture assem- 
bled which you required in order to commence 
principal photography when you made that an- 
nouncement to Warner Bros. ? 

A. As a general proposition, yes. 

Q. And by that time you would have gone 
through the whole process of entering into numer- 
ous contracts with personnel involved in the pro- 
duction of that picture ? 

A. We would have entered into many contraets. 
eat 901-269 | 

Mr. Levy: Yes. J offer in evidence Exhibit 95-H. 

Myr. Williams: The same objection, your Honor. 

The Court: Overruled. Received in evidence. 


(The document was thereupon marked 
Plaintiff’s Exhibit 95-H and received in evi- 
dence. ) 

* *¥ & F & 
“United States Pictures, Inc. 
Income Tax Return”’ 


This is the heading on the document that I am 
reading. The further heading: ‘‘Loss on Photoplay 
My Girl Tisa.” And this whole exhibit, by the way, 
if your Honor please, is denominated Amended Re- 
turn for Calendar Year 1948 of United States Pic- 
tures, Inc. [908] 

“Under the terms of an agreement with Warner 
Bros. Pictures, Ine. dated September 28, 1945, and 
amended November 2, 1945, December 6, 1947, Feb- 
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ruary 3, 1948, and July 21, 1950, United States 
Pictures, Inc. has produced at Warner Bros. stu- 
dio three ‘original’ motion pictures and three ‘addi- 
tional’ pictures to December 31, 1950. 

“With respect to the three original pictures, 
Warner Bros. Pictures, Ine. financed one-half of 
the cost of each production and the amounts ad- 
vanced along with various costs and expenses in- 
curred in distribution have been deducted in full 
or in part by it from the proceeds of each picture. 
The first two original pictures, Cloak and Dagger 
and Pursued, resulted in profits (receipts in excess 
of all costs and expenses) which in accordance with 
the terms of the agreement are being shared equally 
by the two parties. 

“With respect to original pictures, subdivision 
(j) of paragraph Seventh of the agreement pro- 
vides as follows: 

‘““There shall be paid to the Producer (United) 
the share of the gross receipts hereinbefore pro- 
vided from each photoplay as same are earned, pro- 
vided that if any photoplay shall result in a net 
loss then the amount of said loss shall be recouped 
by the Company [909] (Warner Bros. Pictures, 
Ine.) from the proceeds of any or all subsequent 
photoplay or photoplays, in addition to the other 
charges and costs which it is authorized to retain 
from such subsequent photoplay or photoplays until 
‘it has recouped such loss. If, within four (4) years 
after the first general release in the United States 
of America of the last photoplay produced here- 
under the Company has not recouped all of the 
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moneys owing to it pursuant to the terms thereof, 
then the Producer shall pay to the Company the 
amount of such deficiency.’ 

“The third original picture, My Girl Tisa (re- 
leased in 1948), will result in a loss which the ecom- 
pany estimated in its 1948 return would approxi- 
mate $1,200,000, calculated as follows: 


Cost of Production, one-half of 

which was finaneed by Warner 

Bros. and is repayable on hasis 

Poeionth below .............. $1,645,066.78 
Less—Estimated gross receipts re- 

duced by estimated expenses of 

SPP UtION .. 11... ... owas. « 442,746.74 


Niaioaped loss: ............ 000. $1,202,320.04 


In the 1948 return the company deducted amori- 
tization of this picture in an amount suffeient to 
reduce all [910] production costs (financed by both 
the taxpayer and Warner Bros.) to estimated real- 
izable value and allocated one-half ($601,660.02) of 
the estimated loss to Warner Bros. Pictures. Ine. 
on the assumption that the losses as well as the 
profits were to be shared equally by the parties to 
the agreement. However, legal counsel after eon- 
sidering the aforementioned agreement has decided 
that the taxpayer was not entitled to deduet in its 
1948 income tax return any portion of the Tisa 
production costs financed by Warner Bros. Pie- 
tures, Ine. beeanse United’s hability, if any, to re- 
imburse Warner Bros. for such costs is contingent 
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and is enforceable only if Warner Bros. has not 
recouped its loss from the gross receipts of sub- 
sequent productions within four years after the 
general release of the last photoplay to be pro- 
duced under the agreement. 

“In view of the above, amended 1948 and 1949 
income tax returns are being filed; these returns 
and the company’s 1950 return have been prepared 
to reflect a loss to United of $403,513.76 on My Girl 
Tisa, instead of the $601,660.02 shown in the orig- 
inal 1948 return, computed as follows:” 

And on the next page the computation is made. 
cS SP SP aS 

R. J. OBRINGER 
recalled as a witness on behalf of plaintiff, pre- 
viously sworn, testified further as follows: [916] 
eS Ey SS By 
Direct Examination—Resumed 

Q. (By Mr. Levy): When you were last on the 
witness stand, Mr. Obringer, I had asked you 
whether you knew the meaning of the words “gen- 
eral purposes,” which words are contained in the 
answer to Interrogatory H in Exhibit 107 in evi- 
dence, [917] on page 2 of that exhibit. [918] 
2s SE SS SG 

Q. (By Mr. Levy): Mr. Obringer, did you 
yourself frame the answer, namely, H, that we are 
referring to? A. No, sir. 

Q. Am I to understand, then, that somebody 
else authored the answer? 

“A » Bhat is .cotmect. 

Q. Do you know who its author was? 
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Ae Nov ido not. The interrogatories were pre- 
sented to me for my signature as an officer of 
Warner Bros. Pictures, Inc., and the information 
which I verificd was served by various departments 
im New York and the local studio. 

Q. I take it, this was the situation: there was 
presented to you Exhibit 107 and you thereupon 
formally [919] affixed your signature thereto as 
an officer of Warner Bros. ? 

A. That is true. 
ie tt 

Q. Mr. Obringer, did you have any information 
with respect to the dates of release of any of these 
pictures? And when I use the word ‘‘release,”’ I 
refer to general release in the United States. 

A. No, sir, none whatsoever. [920] 

Q. You never had that information ? 

A. That information is a New York detail. 

Q. So that, if you made answer in these inter- 
rogatories with respeet to release dates, that also 
falls in the category of information that has been 
supphed to you and which vou formally verified; 
is that correct ? Aw That is Coteet 

Q. You have, then, no independent knowledge 
of the dates of release of any of these pictures? 

A. None whatsoever. [921] 

% 4+ % & & 

Q. (By Mr. Levy): Mr. Obringer, I direet your 

attention specifically to paragraph 5 which I will 


read to you. 
ee cee) 19t 
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The Court: You are referring to Exhibit 4, is it? 
Mr. Levy: Exhibit No. 4 in evidence. [929] 

%* & &€ H OX 

Mr. Levy: Well, let me read it again. This is a 
very poor photostat. 

“Paragraph 5. You agree that prior to com- 
mencement of principal photography of any of the 
photoplays hereinbefore referred to and about to 
be produced by you, you will advise us in writing 
whether the same shall be a remaining original 
photoplay or an additional photoplay as herein- 
before referred to.” 

@. Were you the author of that particular para- 
graph? 

A. I would say that that paragraph was worked 
out either between myself and Mr. Schwab or Mr. 
‘oss purely from a practical standpoint. 

@. Pardon me? 

A. Merely from a practical standpoint, if we 
were going to do an original picture it involved a 
different type of financing than it would be if it 
would be an additional [930] picture, and we had 
to know what we had to do in advance. 

@. That is the explanation for the inclusion of 
paragraph 5? 

A. That is the purpose of the paragraph; yes, 
Sir 

®. Was that the sole purpose of it? 

A. As far as I know, yes. 


ze Se Sb aS ES 


Q. May I ask you this, Mr. Obringer: At the 
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time that this paragraph was drawn were you 
familar with the fact that preproduction of a pho- 
toplay might involve the expenditure by Warners 
or the advance by Warners of large sums of money? 
When I say “large” IT mean sums ranging from 
$50,000 to a quarter of a million dollars. 

A. With respect to the produetion of photo- 
plays in general? 

Q. Preproduetion ? A. Preproduction ? 

Q. Yes. 

A. Yes, IT am familiar with that faet and pro- 
vided for it by the contracts. [931] 

TS ES SP eS 

Q. (By Mr. Levy): Do you know, Mr. Obringer, 
that in the course of the preparation for produc- 
tion of a photoplay, whether by Warner Bros. Pic- 
tures or by an independent producer, a seript has 
to be written? A. Yes, 

Q. Do you know that? 

A. Certainly, I do. 

Q. Do you know that the thing starts with a 
story, whether it be a book, short story, novel or 
stage play—you know that? 

A. Tam familiar with that phase. 

Q. Do you know that oceastonally the purchase 
of such story, stage play. or magazine short story 
runs into considerable [932] money? 

Mr. Williams: Just a moment. If vour Honor 
please, I object to this question on the ground that 
it has no relevancy to the issues involved in this 
ease what this witness knows of the subject. 
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The Court: Overruled. He may answer. 

Q. (By Mr. Levy): Do you know those things? 

A. I have reasonable knowledge that those 
things take place, yes. 

So Gp a ae ea 

Q. (By Mr. Levy): Were you aware—put it 
that way—of the fact that under paragraph 5, 
United States Pictures had the right to withhold 
advising Warner Bros. Pictures of whether or not 
a picture which United States Pictures [933] had 
been preparing for production, namely, for photog- 
raphy, would be an original or an additional pic- 
ture up to the very moment that United States 
Pictures through its directors would step on the 
sound stages and begin turning the camera; were 
you aware of that fact? 

Mr. Willams: That is objected to as argument- 
ative as to form, and the document speaks for 
itself. 

The Court: Sustained. 

Mr. Williams: As to what the rights are. 

The Court: You may inquire as to his under- 
standing if you are so advised. 

Q. (By Mr. Levy): Did you understand, Mr. 
Obringer, at the time that this particular paragraph 
was authored by you that the situation was as I 
described it in the previous question ? 

Mr. Williams: That is objected to, if your Honor 
please, as improper in that it is the question as to 
which your Honor has already sustained an ob- 
jection. 
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The Court: Overruled. If the witness under- 
stands it. Do you understand the question 7 

The Witness: No, I do not. Will you repeat it, 
please ? 

The Court: I suggest you rephrase it. 

Q. (By Mr. Levy): At the time that para- 
graph 5 was incorporated by you in Exhibit 4 in 
evidence was it your understanding that United 
States Pictures had the right to [934] prepare a 
motion picture, proceeding from its initial stages, 
namely, the purchase or other aequisition of the 
material upon which the picture was based, the 
processing of it through having it written and de- 
veloped into a scenario, a shooting script, assem- 
bling of a cast therefor, the employment of the 


personnel, directors, stars, ete—that United States 


Pictures would have the mght—was it vour under- 
standing that United States Pictures would have 
the right to do all of that which T have just de- 
seribed, and incur the expense embraced in such 
behavior, and not notify Warner Bros. Pictures as 
to whether the product of all that I have indicated 
to you would be used by United States Pictures 
in the production of an original picture or an ad- 
ditional picture? A. Well 

Mr. Williams: If your Honor please, that is a 
question which is absolutely argumentative in every 
sense of the word. 

The Court: Overruled. 

Mr. Williams: Jt involves an entire series of 
matters which are not involved in this question at 
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all, and involves a completely different series of 
clauses in the contracts involved. 

The Court: Overruled. You may answer. 

A. Well, the details which you have enumerated 
did not enter my mind as regards the preparation 
of this paragraph [935] 5. It was purely designed 
to put us on notice as to whether or not we were 
to finance 100 per cent or to provide for 50 per 
cent of the finances. That was the sum and sub- 
stance of the paragraph. 

Q. (By Mr. Levy): I see. And that is the ex- 
planation that you have for it? A. That is} 

@. Were you aware of the fact that Warner 
Bros., in the case of the picture being an addi- 
tional picture, would have financed all that I have 
just described to you in the previous question 100 
per cent, whereas if the picture were at the last: 
moment denominated by United States Pictures as 
an original picture, Warner Bros. would be financ- 
ing only 50 per cent of such costs? Were you aware 
of that? 

A. Yes, I was aware of it, but, to me, it would 
be immaterial until we came to the point when we 
commenced financing whether it shall be 50 per cent 
or 100 per cent. 

Q. It was immaterial? A. True. [936] 
oe SE EP aS 

Q. Mr. Obringer, at the time you authored Ex- 
hibit No. 4 and particularly paragraph 6 of Exhibit 
No. 4 were you aware of the fact that United had 


Cs 
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charged as overhead to the picture Cloak and 
Dagger the sum of $116,801.94? 

A. No, sir. That information would be an ae- 
counting problem and I wouldn’t have any knowl- 
edge of it. 

Q. So that at the time that this document was 
drawn by you, you had no idea of how much 
United had theretofore apportioned to its over- 
head, 1s that right? 

A. That is right. T had no knowledge and it was 
not within my provinee. [958] 
ae Ga ae 

Q. I take it, then—and correct me if I ain in 
error—that at the time Exhibit 7 was executed 
and prior [961] to the time it was executed you, 
as an individual, had no knowledge of how much 
United had theretofore allocated to all of the pic- 
tures that it had produced up to that time, in the 
form of overhead? 

A. It was strictly an accounting problem. I had 
no knowledge whatsoever. 

Q. Now, Mr. Obringer, will you take Exhibit 
No. 107 that is before vou and turn to the very 
last page in that exhibit. It is referred to as **Sched- 
ule H.” That is, is it not, a further amendment to 
the basic contract, namely, Exhibit 1? 

That is correet. [962] 

Were you the author of that document? 

I was. 

Namely, Schedule H.? A. Correct. 
Might IT ask you whether at the time you 
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offered Exhibit 7, being the July 21, 1951, amend- 
ment to the master contract, whether you knew that 
My Girl Tisa had sustained a loss of approximately 
a million dollars? 

Mr. Williams: If your Honor please, that is 
objected to as assuming facts not in evidence, to 
wit, that it had sustained such a loss. 

Mr. Levy: The evidence, by the admission of 
the parties, indicates that My Girl Tisa had sus- 
tained a loss of a million and twe hundyred-odd 
thousand dollars. 

Mr. Williams: There is not any question of a 
loss on My Girl Tisa at that time or at any time. 
There was a failure up to that time to have re- 
couped the amount of money that was put into the 
picture. 

The Court: Was there a failure of recoupment 
at that time? 

Mr. Williams: There was a failure of recoup- 
ment at that time. 

The Court: To the extent of a million dollars? 

Mr. Williams: I don’t think that much at that 
time. J think it was around eight hundred thou- 
sand dollars at [963] that time. 

Mr. Levy: Let me reframe the question, then. 

Q. At the time you offered Exhibit 7, were you 
aware of the fact that there had been a failure to 
recoup approximately $800,000 on the part of War- 
ner Bros. as the result of the production of that 
picture? 

A. Ihave no knowledge whatsoever of the prof- 
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its or losses on pictures. T received no such infor- 
mation. 

Q. And your answer applies equally, T take it, 
to Schedwe H that is contained on the last page 
of Exhibit 107? A. It does. 

Q. You had no knowledge at that time whether 
there had been a failure to recoup on the part of 
Warner Bros. any amount of money? 

A. None whatsoever. 

Q. And you similarly had no knowledge of how 
much United States Pictures had allocated to the 
produetion cost of any picture and all pictures that 
it had produced prior to August 12, 1952? 

A. {don’t understand your question. 

@. Let me reframe it, then. On August 12, 1952, 
or immediately prior to that time, when you au- 
thored the document which js indieated as Schedule 
H in Exhibit 107, at that time or at those times 
you had no knowledge of how much United States 
[964] Pictures had allocated as United’s overhead 
to the production eost of all pictures theretofore 
produced, or any picture theretofore produced, by 
United up to that time? 

The Witness: Your prior question did not in- 
form me that the allocation pertained to overhead, 
but my answer is I absolutely had no knowledge. 

Mr. Levy: That 1s all. 


Cross Examination 
Q. (By Mr. Williams): Mr. Obringer, just a 
couple of questions with respect to Exhibit 7. I 
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understand that you received your instructions to 
draw that document from Mr. Sam Schneider. 

AY That is correct: 

Q. And, after that document had been prepared, 
you stated the substance of it to Mr. Jack Warner, 
who approved it? 

A. Who approved my signing it as an officer 
of the corporation. 

@. Did you prepare the document without as- 
sistance from anybody else? 

A. Yes, J did. Having the facts from Mr. 
Schneider, this was more or less of a duplication 
of the previous amendment. [965] 

The Court: Does the record show who Mr. 
Schneider is? 

Mr. Williams: Mr. Sam Schneider, a vice presi- 
dent and director of Warner Bros. 

Q. That is the Sam Schneider you are refer- 
ring to? A. Yes. 

@. Who at that time happened to be on ite 
Coast? A. He was in the Coast Studio. 

Q. The point I was trying to make was that 
there was not any negotiation between you and any 
attorney or other person representing United States 
Pictures as to the phraseology of that Exhibit 7? 

A. No; except to this extent: that Mr. Schneider 
gave me the details, which were outlined to Mr. 
Warner, who issued approval for the draft of the 
document; it was prepared and I recall submit- 
ting it to Mr. Schwab, attorney for United, for his 
acceptance or rejection, and it was accepted. 
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Consequently, the document was executed; copies 
were disbursed, copies seit on to the trust depart- 
ment in New York. 

Q. In Sehedule H attached to Exhibit 107, that 
is the contract of August 12, 1952, from whom did 
you get your instructions as to writing that con- 
tract ? 

A. I reeeived a telephone eall from M1. Herbert 
Freston of the law firm of Freston & Files, War- 
ner Bros. [966] West Coast retainers, to the effeet 
that he had had a conversation with an officer of 
United regarding the preparation of the document 
to call for two additional pictures, and stated inas- 
much as I had theretofore prepared amendments of 
similar character, he suggested I prepare it, whieh 
I did, and submitted it to Mr. Sehwab. 

Q. Was it aecepted without modification, Mr. 
Obringer ? 

A. Well, there was some diseussion between Mr. 
Sehwab and me on form. I had prepared a draft 
which paralleled the July 21 agreement by refer- 
ring to various subdivisions, and Mr. Schwab indi- 
eated that perhaps it was a little too verbose in 
language, and to just reduce the faet to the sub- 
stance of it, that I had submitted two pietures and 
extended the term three years. 

I thereupon saw no objection to it, and revamped 
the amendment and sent it over for aceeptanee by 
him, which he did, and it was subsequently con- 
ede * * * * [967] 
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Redirect Examination 

Q. (By Mr. Levy): I don’t quite remember 
whether I asked you whether you got Mr. Jack 
Warner’s O.K. on the August 12 Schedule H of 
Exhibit 107. A. I did, sir 4°, o 6m 

@. And he said, in ‘effect, “O.K., go righ® 
ahead’’? 

A. ‘‘It is approved to execute.” 

Mr. Levy: May I, until he returns, your Honor, 
read a portion of the Statement of J. S. Yoss, who 
is the accountant for the United States Pictures, 
into the record. 

The Court: <A statement or a deposition? 

Mr. Levy: It is his statement under oath, and 
this document was subscribed, sworn to and served 
upon me pursuant to an agreement had between 
Mr. Schwab and myself following a motion that 
had been made before your Honor and came on 
duly to be heard for an order directing Mr. Yoss 
to answer questions that he had refused to make 
answers to during the course of his deposition, and, 
as a substitute for making answers in accordance 
to the questions that were propounded to him, he 
made this statement which we accepted in leu of 
his making an answer to each such question. 

The Court: It should be offered in evidence, 
should it not? 

Mr. Levy: The reason why I am not offering 
the whole statement in evidence is because it treats 
with other matters [980] separate and apart from 
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the questions that he was asked which were in- 
volved in the motion which was brought on before 
your Honor. 

The Court: Let it be marked for identification. 
eer ee OE 

The Court: The Yoss statement just referred 
to will be marked Plaintiff’s Exhibit 126 for iden- 
miireation. ~ *~ * * * 


Mr. Williams: Jf your Honor please, knowing 
the contents of that statement, which your Honor 
of course does not know at this time, I wanted to 
interpose an objection on the ground it is not 
relevant to the issues now being tried before this 
eourt. The statement has to do, if I remember eor- 
rectly, principally with the two matters: One is the 
matter of the sale by Mr. Bernhard of his stock to 
Mr. Sperling, and the other is the matter of the 
ereation of the trust in favor of the children of 
Mr. and Mrs. Sperling. We cannot coneede that 
that has any relevaney to the issue now before this 
eourt. For that reason we object to it on that 
ground. 

The Court: Overruled. [981] 

Mr. Levy: Paragraph 10 in Exhibit 126 for 
identification reads as follows: 

“10. Statement of facts coneerning loan by Mil- 
ton Sperling of $400,000 from the New York Trust 
Company: The $40,000 sum referred to on page 
50 et seq of the August 13, 1952 session of the J. C. 
Yoss deposition was horrowed by Milton Sperling 
from the New York Trust Company on September 
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16, 1946. Milton Sperling executed a promissory 
note for said sum dated September 16, 1946. Betty 
Sperling deposited certain stock, owned by her, of 
Warner Bros. Pictures with the New York Trust 
Co. as security for repayment of the loan. Milton 
Sperling has paid all interest due on said loan 
since that date. Milton Sperling paid $100,000 on 
account of the principal of said loan on or about 
December 27, 1946, reducing the unpaid balance to 
$300,000, which is the present unpaid principal 
amount of the loan; 


11. Statement of facts concerning Title Insur- 
ance and Trust Co. trusts: On or about December 
23, 1946, Milton Sperling and Betty Sperling, as 
Trustors, established two trusts with the Title In- 
surance and Trust Company as Trustee. One of 
these trusts had as its primary beneficiary Susan 
Sperling, daughter of Milton and Betty Sperling, 
and the other trust had as [982] its primary bene- 
ficiary Karen Sperling, daughter of Milton and 
Betty Sperling. The Trustors made gifts to each of 
said trusts of $52,700 and 15 shares of United States 
Pictures stock. Thereafter, and also on December 
23, 1946, the Title Insurance and Trust Company, 
as trustee of each of said trusts, purchased from 
Milton Sperling 16 shares of stock of United States 
Pictures, Inc., for each trust, for the sum of $51,- 
200 for said 16 shares. Each of said trusts accord- 
inely now owns 31 shares of stock of United States 
Pictures, Ine.” 


This statement was signed by J. C. Yoss, sub- 
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seribed and sworn to before Oliver B. Schwah, No- 
tary Public in and for the County of Los Angeles, 
or in and for said county and State of California, 
Mr. Schwab? 


Mr. Schwab: Oh, yes.* * * * * [9863] 


Mr. Levy: I do not recall, your Honor, whether 
the deposition of Mr. Yoss stated this fact elearly 
or not, but if it does not, J belive we could save 
time, instead of putting the witness on the stand 
in order to bring this back into the record. It is: 

That on the 3rd day of March, 1947 United States 
Pictures borrowed the sum of $150,000 from The 
New York Trust Company. The collateral for that 
loan was not any of the pictures that are involved 
in this litigation. The collateral for said loan was 
the personal gnarantee by Harry M. Warner of 
that note. 

If we can have that fact stipulated in the record, 
I think we can save time, the faet being, namely, 
on March 3, 1947 United States Pictures borrowed 
$150,000 from The New York Trust Company. On 
that day it made, executed and delivered to The 
New York Trust Company its note in the sum of 
$150,000; that that note was endorsed hy Harry M. 
Warner. [984] 

Mr. Williams: We stipulate that those are the 
facts, but we object to the facts on the ground they 
do not tend to prove the issue now being tried be- 
fore this court or any part thereof. 

The Court: Overruled. The facts as stipulated 
are received in evidence. 
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Mr. Levy: May we have a stipulation as to this 
further fact, namely, that the note in question was 
a demand note; further, that United States Pic- 
tures has to date paid on account of said note the 
sum of $45,000 and that there remains due, owing 
and unpaid by United States Pictures to The New 
York Trust Company on said note the sum of 
$105,000 ? 


Mr. Williams: We will stipulate that, subject 
to the objection which we have made, with the fur- 
ther statement that they have paid in addition to 
the $45,000 interest on account of that said loan. 


Mr. Levy: Very well, sir. 


The Court: You make the same objection to the 
facts so stipulated ? 


Mr. Williams: The same objection, yes. 
The Court: As made to the previous stipulation? 
Mr. Williams: Yes, your Honor. 


The Court: Objection overruled. The facts as 
stipulated are received in evidence. 

The Court: Exhibit C for identification is re- 
ceived in evidence. 


(Defendants’ Exhibit C for identification was 
thereupon received in evidence.) 


Mr. Williams: I will call Mr. Herbert Freston. 
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HERBERT FRESTON 
called as a witness on behalf of defendants, having 
been duly sworn, testified as follows: 
The Clerk: State your name to the court. 
The Witness: ITferbert Freston. 
The Clerk: Will you state your address? 
The Witness: 650 South Spring Street, L.A. 14. 


Direct. Examination 

Q. (By Mr. Williams): What is your oeeupa- 
tion, Mr. Freston? 

A. I am an attorney at law. 

Q. How long have you heen admitted to prae- 
tice ? 

A. Ths coming July will be 40 vears. 

@. You have heen practicing during that entire 
time in what locality ? 

A. In Los Angeles, with the exception of about 
two years in the Army Air Foree in World War I. 

@. Are you at the present time connected with 
any law firm? [993] 

A. The law firm of Freston & Files. 

Q. And you are the Freston of Freston & Files? 

A. Correct. 

Q. In connection with your work as a lawyer, 
have you occupied any official positions at the bar? 

A. President of the Los Angeles Bar Associa- 
tion, 1940 to 1941; a member of the Board of Gov- 
ernors of the State Bar of California, term expir- 
ine in 1947; and Vice President of the State Bar 
of California. 

Q. During the course of your practice have you 
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had anything to do with the matter of representing 
persons or corporations in the motion picture in- 
dustry ? A. I have. 

Q. Beginning at what time? 

A. My first contact with the motion picture busi- 
ness, J think, was in 1916, at which time I was in 
the office of counsel representing Paramount Pic- 
tures in this location, or in this locality. 

Q. At that time did you perform services in 
connection with problems arising out of the motion 
picture industry ? 

A. JI began to at that time, yes, sir. 

®. Have you ever since that time had connec- 
tion as an attorney with the motion picture indus- 
try ? A. Since about 1923, quite actively, yes. 

Q. In 1923 what did you undertake in the way 
of professional work in the motion picture indus- 
try? 

A. In that year our firm became counsel, West 
Coast counsel, for Warner Bros. Pictures, Inc. 

Q. Has your firm been counsel for that corpora- 
tion ever since? A. It has. 

Q. Has that work been an active representa- 
tion of that corporation? 

A. Very active. 

@. In the course of that business, have you per- 
sonally attended to many of the affairs of Warner 
Bros. Pictures in a legal way? A. I have. 

Q. During that time have you had anything to 
do with the drawing of the so-called production- 
distribution contracts? 
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A. Yes, J have drawn several, and participated 
by way of conferences and assistance in the draw- 
ing of a number of others. 

Q. About what was the date of the first such 
contract you ever drew? 

A. ‘The first one was between Warner Bros. and 
Cosmopolitan Productions, which was, T think, in 
1934 or 1936. 

Q@. That was the one involving the serviees of 
[995] Marion Davies? A. Correet. 

Q. Then, at a later time, did you or your firm 
have something to do with the drawing of this con- 
tract which has just been marked in evidence as 
Defendants’ Exhibit A-17-1 to -5, inelusive, that is, 
the Frank Capra 1940 contract? 

A. Yes. Our office drew that contract. The ac- 
tual dictation, I think was done by Mr. Lewis, but 
we all conferred with respect to the preparation 
Or it. 

Q. Are those the two contracts that vou now 
remember that you personally participated in prior 
to the matter involved in this ease? 

ie "Ifiat’s correct. 

Q. You have spoken of your firm as being attor- 
neys for Warner Bros. Pictures, Ine. sinee 1923. 
Do you in that capacity represent the firm at all 
places or just on the Pacific Coast, the West Coast? 

A. The West Coast. 

Q. Does the firm have counsel in New York, 
who operate at the New York offices and represent 
them in matters that arise in New York? 
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A. Yes; the general counsel’s office is in New 
York City, with whom we are in contact contin- 
uously. 

@. In other words, as problems arise, you and 
they [996] confer with each other concerning those 


problems ? A. That is correct. 
@. Who is the general counsel of Warner Bros. 
Pictures? A. Mr. Robert W. Perkins. 


Ss eC 


Q. Is Mr. Stanleigh P. Friedman also an attor- 
ney for Warner Bros. Pictures, Inc. in New York? 

A. Yes, he is. 

Q. And Mr. Joseph P. Karp, who is gracing this 
courtroom with his presence? A. Yes. 

Q. He is one of those attorneys, and has been 
for a number of years? 
wA,eMatyercan? °° pag 

Q. Mr. Roy J. Obringer was with us here. Is he 
connected with your firm? A. He is not. 

Q. What is his capacity with Warner Bros. Pic- 
tures, Inc.? 

A. He is what we refer to as lot counsel, or 
resident counsel, at the studio of Warner Bros. 
Pictures, Inc., in Burbank. * * * * * 

Q. (By Mr. Williams): Speaking generally, 
what is the character of matters handled by Mr. 
Obringer and those handled by your firm? 

A. Mr. Obringer is in charge of what we refer 
to as [998] the contract department at the Studio. 
He draws contracts of various kinds with talent 
whose services are used in the pictures. He takes 
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eare of the exercise of options under contracts, and 
takes care of notices where notices are called for 
under contracts. He drafts amendments to thaxe 
contracts and also sits in as a studio executive with 
Mr. Jack Warner and others on the lot in the ne- 
@otiation of contracts. * * * * * [999] 

Q. I will ask you whether sometime in August 
of 1945 you had a conversation with Harry M. 
Warner in respect of a proposed contract between 
Warner Bros. Pictures, Inc. and United States 


Pictures? a 6D dad. 
@. When and where did that conversation take 
place? 


A. I believe the conversation took place at Mr. 
Warner’s ranch home in the Calabasas area on a 
Sunday afternoon immediately preceding the draft- 
ing of that contract. 

@. Can you fix the date of that conversation ? 

A. I believe that was on Sunday, August 19, 
1945. 

Q. What was the substance of what was said 
by Mr. [1000] Warner to vou at that time and 
What did you say to him on this subject? 

A. Mr. Warner told me in substanee that he 
was not a production man; that he was the over-all 
supervisor of operations of Warner Bros. Pictures, 
Inc.; that he was very much concerned coneerning 
the health of his brother Jack, who was in charge 
of production at Warner Bros. Studio. 

He told me, as he put it, that Jack had been 
hauled out of the studio in an ambulance, and that 
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the family doctor, Dr. Hirschfeld, had come to Mr. 
Warner and told him that his brother might be 
seriously ill, and that since Jack was in charge of 
production, that he, H. M. Warner, should do some- 
thing about getting the studio ready to carry on 
in the event anything happened to Jack. 

He also told me at that time that Joe Bernhard, 
who had been with the Warner organization a 
number of years, was leaving that company fo1 
the purpose of going into independent motion pic- 
ture production. 

He told me that Joe Bernhard had already or- 
ganized a corporation to engage in that production, 
and that it was the plan to have Joe Bernhard 
join with Milton Sperling to form an independent 
producing unit to produce motion pictures on the 
Warner lot for distribution through the Warner 
distributing agency. [1001] 

Mr. Warner told me that Sperling, whom I had 
known since 1932 myself, had had considerable 
production experience and that he, Warner, had a 
great deal of confidence in both the ability and 
integrity of Sperling and he thought it would be 
an ideal combination to set up such a concern to 
produce pictures on Warner lot for the purpose of 
supplying Warner with pictures vitally needed for 
exhibition in the theatres and for distribution, and, 
at the same time, as a result of the additional 
experience which Sperling would attach in that 
production program, enable him to evolve into a 
producer of great ability and understanding, to the 
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end that if anything should happen to J. L. War- 
ner, Sperling would be able to render his assistance 
in keeping the Warner production program going. 

Warner told me that he had confidence in Sper- 
lng, in his honesty and his ability, and that had 
he been obliged to turn elsewhere now to get some 
other producer in whom he had confidence, he would 
not know where to turn. 

So he said this corporation would enter into a 
contract with Warner Bros. Pictures to produce 
on the Warner lot for Warner distribution 

Mr. Levy: May I interrupt for a moment. By 
‘this corporation” may the witness indicate what 
he means? 


A. It is the corporation, Mr. Levy, that subse- 
quently became known as the United States Pic- 
tures, Inc., the [1002] origimal name being known 
as the Comet Productions, Ine. which Mr. Bern- 
hard had ineorporated himself through his own 
counsel in New York City, Simpson, Thatcher and 
Bartlett, I think, did the work. 

Now, at that point Mr. Warner asked me to 
draw that contract. He said, “T would appreciate 
it if you would take personal charge of it.” 

At that point T asked him some questions. T said, 
“Mirst of all, vou realize that Sperling is your son- 
in-law.” 

He said, “Of course T do. What T want here is 
simply a contract that is fair both to Warner Bros. 
and the independent producer. For that reason T 
have asked you to draw that contract and T am con- 
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fident that you will make it a fair and workable 
arrangement.” I said to him—asked him some of 
the highlights of what the deal was to be. I said, 
‘What is the distribution charge going to be’? 
“Well,” he said, “that has not been definitely de- 
cided yet but I have contacted the New York office 
and I am told that we could distribute that picture 
for around 14 or 15 per cent.”’ 


I also asked him [1003] 


a UG 29 fa UP 

A. -——what the overhead charge would be on 
the furnishing of facilities by Warner Bros. to this 
independent production corporation. 

He told me at that the United States Pictures 
would not use all of the services normally rendered 
by Warners to an independent producer, since it 
would be an independent producing unit on its own 
account, and therefore he was having Price, Water- 
house & Co., certified public accountants, determine 
on the basis of executions just what the proper 
overhead would be under this contract—a rate that 
would be fair to both Warner Bros. and to the pro- 
ducer. He told me also that Price, Waterhouse 
would put that in letter form and that would simply 
be a part of the contract. 

Q. Was anything said as to the number of pic- 
tures proposed to be produced? 

A. Yes, I asked him that. He told me that the 
plan then agreed upon tentatively was to produce 


six pictures over a period of three years. 
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Q. Was anything said as to how the pictures 
would be financed ? 

A. At the outset nothing was said about how 
the [1005] pictures would be financed, except to 
say that Warner Bros. would furnish a half of the 
production costs and United States Pictures the 
other half of the production cost. 

Q. What further was said in that conversation ? 

A. He said that he had had a number of con- 
ferences with Mr. Bernhard and that he and Mr. 
Bernhard had agreed tentatively upon the high- 
lights, some of the principal provisions of this con- 
tract. I asked him generally what they were and 
he said, ‘‘Bernhard and I have talked it over. If 
you will see Bernhard, he will give you the high- 
lights of our agreement.” 

Q. Was that the substanee of that conversa- 
tion? 

A. I think it was. It was a long conversation, 
Mr. Williams. Many things were said, and I think 
that is the highlights of it. 

Q. That, as you have stated, was on the 19th 
of—— A. August, 1945. 

Q. August, 1945. What then did you do 
with reference to this proposed contract? 

A. I went down to the office on the next morn- 
ing, which was Monday morning, and when I ar- 
rived there I found that Mr. Obringer had been 
to the office on the preceding Friday when I was 
in San Franciseo and had left at the office a draft 
of a contract which he had prepared, a production- 
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distribution contract between Warner Bros. Pic- 
tures and Michael Curtiz Productions. That, how- 
ever, was not a formalized or executed contract, 
simply a draft that was retained in the process of 
working out an agreement between Warner Bros. 
and Michael Curtiz Productions. 

That contract I examined very carefully. Also 
at the time I had before me the Frank Capra Pro- 
ductions contract offered in evidence as Exhibit 

Mr. Wilhiams: That is the one that has been 
marked A-17-1-5, inclusive. [1007] 
fo 8S fe Go nF 

Mr. Willams: I think you had stated that you 
had examined it? 

A. J did examine that contract very carefully. 
I also examined carefully at that time the Frank 
Capra Productions contract in evidence here as 
No. A-17, Exhibit A-17. The Frank Capra—or, 
rather, the Michael Curtiz Productions draft that 
T have referred to appeared to me to be a very 
suitable form and a form that I was eminently 
satisfied with so far as its general provisions were 
concerned. And therefore, in view of the great rush 
in turning out the first draft of what is now Ex- 
hibit No. 1, since it was turned out in just one day, 
I had recourse to a number of general provisions 
incorporated in the Michael Curtiz contract which 
I concluded were. most satisfactory to Warner 
Bros. under this contract. [1008] 

Q. Did you have anything else before you when 
you started to draft this contract? 
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A. Yes, I did. I also had before me the sum- 
mary of the highlights agreed upon, so Mr. Warner 
said, between him and Mr. Bernhard. 

@. And from what source did you get that? 

A. I don’t remember where JI got that. My 
impression is that it was handed to me by Mr. 
Bernhard. It might have been at my office on Mon- 
day morning with the other papers Mr. Obringer 
left. That I cannot recall, Mr. Williams. 

Mr. Levy: May I inquire at this time if the 
witness is referring to a document when he says 
‘fa summary’? 

The Witness: T am referring to a document, Mr. 
Levy, which I will be very happy to present. 

Q. (By Mr. Williams): Will you state what 
length of time you took in drafting or making the 
first draft of this contract which ultimately became 
the Exhibit No. 1? 

A. The first draft of this contract was finished 
about a quarter of 11:00 p.m. on the mght of Mon- 
day, August 20, 1945. 

Q. And after having completed that first draft 
what, if anything, did you do with it? 

A. I went out to the studio, I believe the next 
day, and had a eonferenee, I believe with Mr. 
Obringer, one or hoth of the Warners, and I do 
not recall whether Mr. Schwab [1009] was there 
or not. 

Q. Following that did you then make some 
amendments or changes in the first draft? 

A. Yes, J made a number of amendments and 
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changes in the first draft, and that first draft as 
the result of those changes and revisions became 
the second draft. 

@. At the time that you discussed the first draft 
with Mr. Bernhard and one or more of the War- 
ners and whoever else was there do you remember 
what the substance of that discussion was? 

A. Well, there were a number of changes made 
in it. I don’t recall just what they were at the 
moment. However, in preparing that first draft, in 
view of the uncertainty as to what the distribution 
charge was, I left the distribution charge blank in 
that contract. As a result of the conference regard- 
ing that first draft, somebody at that conference 
wrote in the figure of “15”—“15 per cent distribu- 
tion charge’’ in the blank space which I had left 
in that contract. 

I came back to the office following that and, as 
I say, worked on the second draft and I think I 
finished that late the following night. 

Q. What did you do with the second draft? 

A. The second draft, I believe I left a copy of 
it at the Beverly Hills Hotel for Mr. Bernhard 
so that he [1010] and his counsel, Mr. Schwab, 
could examine it. 

Q. And what did you do following that? 

A. Well, following that I had an extended con- 
ference with Mr. Schwab in my office a few days 
after that. The conference was held in our office 
between Mr. Schwab and me on August 27, 1945. 
Mr. Schwab wanted a number of changes in that 
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contract, some new paragraphs, some additions. We 
discussed that perhaps an hour or two. 

As a result of that negotiation between Mr. 
Schwab, representing U. S. Pictures, and me on 
behalf of Warner Bros. Pictures, we agreed on a 
number of changes in that contract. Some T did not 
agree to. It was an arm’s Jength negotiation. 

+ + * # 

A. Mr. Schwab was in my office, representing 
the United States Pictures, and T at the time was 
representing the Warner Bros. Pictures. I went 
over the suggestions that he had in mind, which 
ehanges and additions, some of which [1011] we 
argued over for some time, some of which IT gave in 
on, some of which I did not, and it was also agreed 
at that time with respect to certain clauses that 
Mr. Sehwab wanted, that I agreed to if he him- 
self would draft those suggested clauses and sub- 
mit them to me in letter form. He did that. 

Q. (By Mr. Williams): Are you able to re- 
member at this time, without referring to any 
notes or memoranda, what the particular points 
were that were discussed between vou and Mr. 
Schwab ? 

A. I could not remember all of them without 
referring to Mr. Schwah’s letter and to my notes, 
but one of them related to the budget. In my first 
draft I had provided that the budget for the pic- 
ture was subject to the approval of Warner Bros. 
Pictures, Ine. Mr. Schwab requested that that 
elause be so changed as to provide for a budget 
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of $850,000 not subject to approval but subject to 
Warner’s approval if the budget exceeded that 
sum. 

Also Mr. Schwab and I in our discussion, in ar- 
guing over the budget provision, considered the 
matter of Warner Bros. unreasonably withholding 
its approval of any budget; and also we argued 
with respect to the right of Warner Bros. to ques- 
tion any single item a part of the budget. He asked 
that the clause be so changed that Warner should 
not have the right to object to any single item in 
the budget, and inasmuch as my clause provided 
that Warner should have the [1012] right of ap- 
proval if the budget exceeded $850,000, that seemed 
perfectly satisfactory to me and I said, ‘‘Okay,” 
and I prepared that accordingly. 
ae Sy So Sy 

Q. What was your opinion at that time of the 
effect of Warner Bros. having the right to approve 
or disapprove the budget as a whole? 

A. JI thought that was amply sufficient for War- 
ner Bros.’ purposes and would afford full protec- 
tion to my client, knowing, as I did, that it was a 
rare exception at that time for any quality picture 
to be made at a cost of as little as $850,000. [1013] 
Ge ee ee SO Se 

Q. I think we had reached the point where the 
question before the witness was whether he would, 
by the aid of referring to his notes, state what were 
the points in issue between himself and Mr. Schwab 
at this conference which they held concerning the 
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contraet which ultimately became Exhibit 1 in this 
ease. 

A. I think I can give you all of those if you 
wish. 

Q. Yes, if you will. 

A. Ihave a sheet in my File 18465 here, marked 
Exhibit G for identification, all of which is in my 
own handwriting, marked at the right-hand top 
“8-97-45 O. B. Schwab and FH. F.,” referring to 
Oliver B. Schwab and [1017] Herbert Freston. On 
that sheet the following items appear: 

“Paragraph 4-Budget. No approval necessary un- 
less budget exeeeds $850,000, and if approval re- 
quired, then as to budget as a whole and not as 
to separate items. If in excess of $850,000, company 
will not be arbitrary or unreasonably withhold ap- 
proval.’”’ 

Opposite those two items IT have marked: ‘See 
J. L. W.,”? meaning Jacek L. Warner. And at the 
time I made those marks to indieate that those two 
items Mr. Schwab requested I had to obtain Mr. 
Warner’s approval on. 

Q. Did you eall Mr. Warner? 

ma 4 did. 

Q. What was the conversation between you and 
Mr. Jack Warner? 

A. He said that the clause as I read it to him 
was satisfactory. 

Mr. Levy: That is Jack L. Warner? 

The Witness: Jack L. Warner. 

Q. (By Mr. Willams): Let me ask you this: 
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Why did you call Jack L. Warner rather than 
Harry Warner in connection with that matter? 

A. Because Jack L. Warner is vice-president 
in charge of production. He has had long experi- 
ence in the production of motion pictures, and 
since he is in charge of that activity at the studio 
and Mr. Harry M. Warner is not and is not a 
[1018] production man, necessarily I contacted 
J. L. Warner. 

The second item deals with Paragraph 31st. My 
notes say: ‘‘May do outside picture if no default 
hereunder.” 

And a further note says: “This is 32 in final 
draft.’’ Underneath that I have in my own hand- 
writing: “See J. L. Warner.” 

Q. Did you see Jack L. Warner? 

A. JI did see J. L. Warner and he did approve 
of U. 8. Pictures making an outside picture at 
some other studio so long as it was not in default 
under the provisions of the basic agreement. 

Perhaps I had best explain, Mr. Williams, that 
the final draft of Exhibit 1 included, I think, an 
additional paragraph which was made in New York 
before the contract was signed which I did not 
have in my draft, and that accounts for the changes 
from 31 to 32, ete. 

The next item dealt with material appearing on 
page 5 of the second draft of this contract which 
I had prepared. It says: “‘If producer buys literary 
property and company pays half of the cost, and if 
the property is not used by the producer, the pro- 
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ducer shall reimburse the company for the eom- 
pany’s contribution toward the purchase price.” 

That provision was discussed between Mr. Schwab 
and me and was incorporated by me, at my request, 
in the final draft. 

The next item deals with material appearing on 
page 1 [1019] of Exhibit 1 as it then stood. It 
says: “50-50 costs of production, but producer 
may, at its option, require company to contribute 
less than 50 per cent without otherwise affecting the 
pay-off, that is to say, 50 per cent to Warner and 
00 per cent to producer under the deal.” Opposite 
that item on this page T have these words: “Oliver 
to draft clause.” And that was one of the clauses 
we agreed that Mr. Schwab would draft, and dur- 
ing that negotiation IT had agreed with him that 
that would be satisfactory for Warner Bros. 

Q. Was there anything stated as to the reasons 
for that clause ? 

AY Yes. Mr. Schwah said to me that it Wak 
quite likely that this enterprise would be suecess- 
ful and that the returns from one or more of the 
early pictures would come in in such amounts that 
U. S. Pictures would be in funds and therefore 
would like the opportunity of using that extra 
money toward production costs in excess of the 50 
per cent. And TI also think he explained to me that 
if U. S. Pietures had created a surplus and did 
not use it in connection with the produetion pur- 
poses, they might be subject to tax under Section 
102 of the Internal Revenue Code, and therefore 
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they wanted to do something constructive with their 
money. I agreed with that problem. 

The next memorandum, it says: “Lawsuits. If 
either [1020] party suffers any losses in re any 
picture re suits of third persons, defamation, pri- 
vacy of literary property, etc. any such losses, 
including legal fees, borne equally by deducting 
from proceeds. If not sufficient proceeds, then the 
producer bears the loss.”’ 

And the memorandum opposite that provision 
shows the words: ‘‘Oliver to draft.” 

The next item dealt with the material appearing 
on page 24 of the second draft. We then had under 
discussion “re sale of stock. See notes. See J. L. 
Warner.”’ 

That clause, I believe, dealt with the right of 
U.S. Pictures to sell the stock to some other per- 
son, firm or corporation. It was my insistence that 
no such right be given because of the confidence 
that Warners had in the U.S. Pictures setup. We 
wanted to retain that organization and we pro- 
vided, therefore, that the stock should not be sold 
except from one of the stockholders to the other. 

The next item shows: “Page 1 in paragraph 
first. Producer may wish to make more than two 
pictures in any given year.” 

That was the subject under discussion. 

The next item dealt with Section 4144 of Para- 
graph Seventh, page 14 of the second draft, merely 
a request to change ‘‘production overhead” to “op- 
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erating and general overhead.’ That request was 
made by Mr. Sehwab. I agreed to it. [1021] 

* * * * ¥ 

The next point in my memorandum states, page 5: 

“Eliminate on line 5 the word ‘necessarily.’ ” 

I agreed with Mr. Schwab that the word “neces- 
sarily’? might go out. 

Q. Will you give us the language so we can un- 
derstand what that was about? 

A. Yes. On the top of page 5, the second draft, 
Exhibit G for identification: 

“The Producer may, from time to time, in prep- 
aration for production and during the course of 
production, incur contractual obligations as an in- 
eident to its activities herein provided for, and 
provided such obligations or commitments are reas- 
onably incurred in connection with such produe- 
tion program.” 

The word “reasonably” was stricken. 

Mr. Levy: At Mr. Schwab’s request? 

The Witness: At Mr. Schwab’s request, and I 
agreed with that. [1027] 

My next item also states: 

“Page 5, eliminate four lines, crossed out.” 

I have actually crased those four lines out of 
this draft of the second draft, which I actually 
did, but I may be able to find them for you in the 
first draft. 

T do not have those four lines. They were actually 
erased by me, but in licu of those four lines I 
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inserted a provision I wanted as a result of our 
conference and I will read it to you: 

‘“Where the Producer shall enter into contracts 
with creative or artistic personnel, such as, but 
not limited to, directors, writers, actors, producers 
and the like, in connection with the preparation 
and production of the photoplays herein provided 
for, the Company will, on proper vouchers and 
billing from the Producer, pay to the Producer 
a sum equal to one-half of the moneys payable 
under such contracts, respectively, weekly, or from 
time to time, as such moneys become payable.”’ 

I have then inserted the next four lines in my 
own handwriting in pen and ink, and reading as 
follows: 

‘But only for such services as may have been 
rendered by any such personnel in or in connection 
with any photoplay to be produced hereunder.”’ 

The reasons for that I can give you, if you 
wish. [1028] 

Q. (By Mr. Williams): What were the reasons 
for it? 

A. The reasons were so the Producer couldn’t 
load the pictures with a lot of talent of its own, 
and there was the same provision with respect to 
literary property. They had to be properties bought 
for use in one of the photoplays, or for artistic 
personnel employed to render services in one of 
these pictures. 
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The next item shows: 

“Paragraph Fifth :”—I have quote marks around 
this: 

““In notice required under paragraph Fourth, 
the Producer will notify the Company as to facili- 
ties required by it in production of each photoplay 
hereunder.’ This goes in and whole of Fifth elim- 
inated.” 


Q. (By Mr. Williams): Can you tell us what 
that particular matter was? 

A. Yes. Paragraph Fifth as originally prepared 
by me and which was eliminated reads as follows: 

“The Producer, within blank days prior to the 
date set for the commencement of production of 
any photoplay provided to be produced hereunder 
shall submit a budget of the facilities required for 
each of such photoplays so to be produced. Since 
the [1031] Company has agreed to pay one-half of 
the cost of production of each photoplay provided 
to be produced hereunder, and in order that it may 
be advised in advance of expenditure as to the na- 
ture and extent of its obhgations hereunder, such 
budget and facilities required for each of said pho- 
toplays shall be subject to the approval of the 
Company, but in this connection the Company 
agrees that it will not be arbitrary or unreasonably 
withhold approval of any budget or any item in 
such budget.” 

Mr. Levy: May I ask what page the witness was 


reading from in the exhibit? 
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The Witness: I am reading from page 8 of my 
second draft, and go over to the first line on page 9. 

Mr. Levy: ‘Thank you, sir. 

The Witness: And all of that was eliminated as 
a result of the conference between Mr. Schwab 
and me, and in lieu of the elimination these words 
were inserted, or the substance of these words: 

““Tn notice required under paragraph Fourth, 
the Producer will notify the Company as to the 
facilities required by it in the production of each 
photoplay hereunder.’ This goes in and whole of 
Fifth eliminated.’’ 

And this was put in: [1032] 

‘In the notice from the Producer to the Com- 
pany required under paragraph Fourth hereof, the 
Producer will notify the Company as to the facili- 
ties required by the Producer in connection with 
the production of each photoplay to be produced 
hereunder.” [1033] 

*¥ + & & ¥ 

Q. (By Mr. Williams): Let us go back before 
we proceed with what you did with that after the 
final draft, let us go back to the subject of where 
you got the material and information and phrase- 
ology for the making of this agreement which ulti- 
mately became Exhibit 1 in this case and which, in 
the form that you have before you, is Exhibit I for 
identification. 

You did, did you not, look to certain material 
which you had on hand before you to get some of 
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the clauses and some of the ideas that are included 
in this agreement? 

A. Yes, IT did, many of the clauses which T eall 
more [1041] or less standard clauses. 

Q. To what sources did you look for the mate- 
rial and the form and the language that you finally 
incorporated in this agreement ? 

A. Some of the clauses and some of the lan- 
guage I took word for word out of the Curtiz draft. 

Q. That is Exhibit 1? 

A. Exhibit H for identification. 

Q. Yes. And from what other sources did you 
get either words or ideas? 

A. Some ideas T got from the Bernhard memo- 
randum having the highlights of the points that he 
and Mr. H. M. Warner had agreed upon with re- 
spect to the deal. 

Q. That is memorandum that is in the bottom 
of Exhibit G for identification, is it? 

A. Correct. And other paragraphs TI wrote out 
myself or dictated. Many of them T wrote out my- 
self in my own handwriting while the girl was 
copying the preceding paragraphs, in an effort to 
eet this out in a hurry. 

Q. Have you made an analysis of this agreement 
Exhibit 1 in this case for the purpose of deter- 
mining the sources from which the various ideas 
and language which you placed therein were ob- 
tained 2 A. I have. 

Q. And have you made notes of that for your 
own [1042] convenience in testifying? 
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A. I have. 


Q. Do you have those notes with you? 

A. I do. 

Q. I presume that, without referring to the 
notes, it would be rather a long and arduous task 
for you to undertake to point out the source of 
each of the paragraphs of the final agreement, 
would it not? 

A. In view of the fact that almost eight years 
has elapsed since I put this together, I would say 
that it is a very difficult task, Mr. Williams. 

Q. Well, at any rate, by referring to the notes 
which you have made you can sufficiently refresh 
your recollection so you ean testify as to the source 
of the matter contained in the agreement, can you 
not? A. I believe I ean. 


Q. Now, with reference to the first paragraph, 
the introductory language in the first paragraph, 
what was the source of that language? 

Mr. Levy: The first paragraph of what, Mr. 
Williams? 

Mr. Williams: The introductory language in the 
first paragraph of the agreement Exhibit 1. 

The Court: Has a schedule been made, a written 
schedule of these sources? 

Mr. Williams: Yes, your Honor. [1043] 

The Court: Does the witness testify that he 
made it? 

The Witness: J made it, your Honor. 

The Court: You have, out of court, compared 
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the contents of Exhibit 1 with the source material 
you used in drafting it? 

The Witness: That is correct, your Honor. 

The Court: You made a list of the sources with 
reference to the various parts of Exhibit 12 

The Witness: I have. 

The Court: Do you have that with you? 

The Witness: I do have it with me. 

The Court: May it be introduced as the witness’ 
testimony? [1044] 
Pa eee 

The Court: Very well. Then the document that 
we have been discussing may be reeeived in evi- 
denee, and will be received as Defendants’ Ex- 
hibit J, Mr. Clerk. 

The Clerk: J, ves, your Honor. 


(The document marked Defendants’ Ex- 
hibit J, was received in evidence.) 


Mr. Levy: Do T understand that I am to re- 


ecive copies? [1048] 
aoe *« + 


(Defendants’ Exhibit J in evidence is copied 
into the record in the following words and fig- 
ures, to-wit :) 


Statement re Souree Material 
Counsel for the plaintiff in this ease has sub- 
mitted to some of the defendants certain detailed 
interrogatories dated October 28, 1952, and a num- 
ber of the interrogatories presented make inquiries 


408 Charles B. Smith vs. 


Defendants’ Exhibit J—(Continued) 
as to the source material of certain provisions ap- 
pearing in the WBPI-USPI Production-Distribu- 
tion Agreement of September 28, 1945, hereinafter 
referred to as the ‘‘Basic Agreement.” [1049] 


As will be observed from the statement of Her- 
bert Freston with reference to the circumstances 
leading up to the preparation of the basic agree- 
ment, the basic agreement in two or three drafts 
was drawn under great pressure and within a few 
days from the time the matter was submitted to us. 
The first draft of the document was turned out in 
one day until late at night of the same day. 


In the nature of things, many of the provisions 
found in a production-distribution agreement are 
provisions prepared by counsel as a result of some 
years of experience in production-distribution set- 
ups. Many of the basic provisions in the form of 
production-distribution agreement used in 1945, and 
indeed being currently used, were formulated in the 
Legal Department of the New York office of WBPI, 
and to a great extent agreements prepared out here 
subsequently have more or less followed that form. 
Particularly is that so with respect to provisions 
concerning distribution of motion pictures, since 
the distribution headquarters is in New York City 
and the Legal Department there has had consider- 
able contact with distribution matters. 


At the time the basic agreement was prepared 
Herbert Freston had before him a copy of the old 
agreement drawn in this office between WBPI and 
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Frank Capra Productions, which latter agreement 
Was not particularly helpful, but [1050] Herbert 
Preston also had before him a form of production- 
distribution agreement, in draft form only, pre- 
pared by R. J. Obringer in the Legal Department 
at the Studio. This was an carly draft of a pro- 
posed production - distribution agreement between 
WBPI and Michael Curtiz Productions, which 
agreement, by the way, had not been placed in final 
form and had not been executed when the prepara- 
tion of the basic agreement was commeneed. The 
Michael Curtiz preliminary draft was never exe- 
euted, but other drafts of that agreement were made 
and one of the drafts formulated by Mr. Obringer 
was finally signed by Michael Curtiz Productions 
and hy WBPI, according to recollection, in 1946, 
and perhaps a year after the basic agreement was 
prepared. However, the Curtiz draft embodied many 
provisions which seemed to lend themselves to the 
arrangement between WBPT and USPT and, there- 
fore, considerable recourse was had to that agree- 
ment. Accordingly, the Curtiz draft has been reex- 
amined in connection with the basic agreement and 
its provisions, and in connection with the interroga- 
tories of October 28, 1952, and a number of the 
answers given to certain of said interrogatories. 
This memorandum will endeavor to show what pro- 
visions in the basic agreement were taken from or 
based upon the Curtiz draft, and what provisions, 
found in the basic agreement, [1051] were drafted 
by Herbert Freston personally. 
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We will start with paragraph Second of the basic 
agreement: 

Paragraph Second 

The first 21 lines of paragraph Second of the 
basic agreement were taken from paragraph 5 of 
the Curtiz draft prepared by Obringer. 

The last four lines of the first paragraph of 
paragraph Second of the basic agreement were also 
taken from the Curtiz draft with slight variations. 

The next full paragraph of paragraph Second, 
commencing with the words “The Company shall 
keep a record of the cost of all facilities,” and end- 
ing with the words “the photoplays herein referred 
to,” was drafted by Herbert Freston in his own 
handwriting when revising the first draft of the 
basic agreement. (See this handwritten draft in 
File No. 18465). 

The next paragraph of paragraph Second, page 
4 of the basic agreement, beginning with the words 
‘The Company shall contribute” and ending with 
the words ‘“‘production of a picture,” on page 5 of 
the basic agreement, was taken from a letter from 
Oliver Schwab dated August 28, 1945, to Herbert 
Freston, since at a previous conference between 
Herbert Freston and Schwab it was agreed that he 
would draft that clause. (See Schwab letter in H.F. 
[1052] Wile No. 18465). 

The last seven lines of this same paragraph, on 
page 5 of the basic agreement, beginning with the 
words ‘‘provided, however, in any event,’’ and end- 
ing with the words “‘paragraph Seventh hereof,” 
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were drafted by Herbert Freston in his own hand- 
writing, and this handwritten draft is attached to 
the Schwab letter of Angust 28, 1945, in File No. 
18465. 


The next paragraph of paragraph Second, page 
) of the basic agreement, commencing with the 
words “‘The Company shall bill the Producer 
weekly,” and ending with the words ‘‘as hereinafter 
provided for,” was drafted by Herbert Freston in 
his own handwriting and this draft so written will 
be found in H. F. File No. 18465. 


The last paragraph on page 5 of the basic agree- 
ment was also drafted by H. F. in his own hand- 
writing and typing. (See work sheets in File No. 
18465). 

The first full paragraph at the top of page 6, 
down to the 13th line from the top, commencing with 
the words “one-half thereof,” was also drafted by 
Herbert Freston in his own handwriting, for which 
see draft in File No. 18565. 


(The above provision is referred to by Inter- 
rogatory 5—see page 62 of Answers to Inter- 
rogatories.) [1053] 

The next five lines of this paragraph, beginning 
with the words “provided, however,” and ending 
with the words “amount so paid,’’ were drafted by 
Herbert Freston and appear in H. F. handwriting 
on page 5 of H. F.’s second draft of basic agree- 
ment, which in turn was based on suggestions made 
by Obringer to Herbert Ireston. 
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(See Interrogatory 47 of Answers to Inter- 
rogatories, pages 63-64.) 

The next 8 lines in this paragraph commencing 
with the words ‘‘where the Producer” and ending 
with the words “such moneys become payable” 
drafted by Herbert Freston. (See draft in H. F. 
handwriting in File No. 18465.) 

Last 3 lines of this paragraph on page 6 of the 
basic agreement, commencing with the words “but 
only for” and ending with the words “being pro- 
duced hereunder” were inserted by H. F. because 
of a suggestion made by Obringer, and draft of 
these 3 lines in handwriting of H. F. appears on 
page 5 of H. F.’s second draft in File No. 18465. 

(See Interrogatory 49 and answers appearing 
on page 65 of Answers to Interrogatories. ) 

The last 2 lines on page 6, and the first 7 lines 
[1054] on page 7 of the basic agreement are based 
in part on Schwab letter to Herbert Freston of 
8-28-45. These lines drafted by Herbert Freston. 
(See rider attached to page 5, H. F. second draft 
—File No. 18465). 

Second paragraph on page 7 of basic agreement, 
commencing with the words ‘‘The Company agrees” 
and ending with the words “as such employer” 
drafted by Herbert Freston in own handwriting. 
(See this draft annexed to first draft of agreement 
in File No. 18465). 


Paragraph Third 
The first full paragraph of paragraph Third, 
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page 7, drafted by Herbert Freston. (See H. F. 
handwritten draft re first draft in File No. 18465). 

Second paragraph of paragraph Third, appearing 
on pages 7 and 8 of the basic agreement, ending 
with the words “its own photoplays” also drafted 
by Herbert Freston in handwriting, and is in File 
No. 18465. 

Paragraph Fourth 

The first 10 lines on page 8 of the basic agree- 
ment were drafted by Herbert Freston and were 
based on paragraph 3 of the Memorandum dated 
August 17, 1945, dictated by Oliver Schwab and 
handed H. F. by Bernhard. This Memorandum of 
8-17-45 will be heremafter referred to as the ‘*Bern- 
hard Memorandum.” For this draft by H. F., see 
Paragraph Fourth of H. T.’s [1055] first draft in 
File 18465. 

The next 15 lines of paragraph Fourth, pages 8 
and 9 of basic agreement, commencing with the 
words “final budget” and ending with the words 
‘Cof the Producer” were based on changes made by 
Herbert Freston in budget provisions appearing in 
first draft following a conference between H. F. 
and Schwab on August 27, 1945. The change in 
budget provision as requested by Schwab was re- 
ferred to J. L. Warner for his approval. (See H.F. 
notes on yellow sheet in II.F. handwriting dated 
8.95.45-O.B.S8. and H.F.—re submission of budget 
changes to J. L. Warner.” 

The paragraph commencing on page 9 of the basie 
agreement, beginning with the words ‘“‘sinee the 
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photoplays herein provided” and down to the sixth 
line from the top of page 10 ending with the words 
“»yrovisions of this paragraph,” drafted by Herbert 
Freston. (See H.F’. yellow sheet covering this para- 
eraph in connection with preparation of first draft). 

The last 13 lines of paragraph Fourth on page 
10 of the basic agreement were drafted by Herbert 
Freston. (See handwritten draft annexed to and 
following end of typed part of paragraph Fourth 
as shown in H. F.’s second draft in File 18465). 


Paragraph Fifth 
There is nothing of any moment in this para- 
graph found on page 10 of the basic agreement. 


Paragraph Sixth 

The whole of paragraph Sixth, page 10, down to 
and including the seventh line from the top of page 
12 of the basic agreement, to and including the 
word “proper,” was substantially taken from para- 
graph 138 of the Curtiz draft. 

The seventh line from the top of page 12 of the 
basic agreement commencing with the word “pro- 
vided,” and the material included in the next six 
lines and ending with the words “individual con- 
tracts” drafted by Herbert Freston in own hand- 
writing as a result of an agreement reached at a 
conference between H.F. and Schwab. (See H.F. 
handwritten memo in File 18465, listing points 
agreed on in H.F'.-Schwab conference). 

The last 8 lines of the first paragraph on page 12 
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of the basic agreement beginning with the words 
©The Company agrees’ and ending with the words 
“the same party” are taken from paragraph 18 of 
the Curtiz draft. 

The first 12 lines of the seeond paragraph on 
page 12 are, with minor variations, taken from 
paragraph 13 of the Curtiz draft. [1057 

The material on page 13, basie agreement, third 
line from the top of that page, commencing with 
the words “provided, however,” to and including 
the words “‘of the Producer” in the sixth line from 
the bottom of paragraph Sixth, page 12, was 
drafted by Herbert Freston pursuant to paragraph 
14 of the Bernhard Memorandum. (See H.¥. hand- 
written draft of this provision attached to end of 
paragraph Sixth in H.F. first draft, File 18465.) 

The last 6 lines of paragraph Sixth, page 12 of 
the basic agreement were taken from the last 7 limes 
of paragraph 13 of the Curtiz draft. 


Paragraph Seventh 

Paragraph Seventh of the basic agreement was 
taken from paragraph 12(a) of the Curtiz draft, 
with the exception of sub-paragraph 414 appearing 
on page 15 and 16 of the basic agreement. and with 
the exception of the words “‘exeept the moneys set 
forth in subdivision 414 of this paragraph. which 
moneys the Company shall pay or cause to be paid 
to the Producer,” which appeared in the last two 
lines on page 13 and in the first line on page 14 
of the basic agreement. Also excepting the refer- 
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ence to sub-paragraph 414% in the sixth line from 
the top of page 14. 

(Interrogatory 51, shown in the Answers 
[1058] to Interrogatories on page 66 is directed 
to this subparagraph 414 found on page 15 and 
16 of the basic contract.) 

Subparagraph 414 was drafted by Herbert Fres- 
ton and was based upon paragraph 19-D and para- 
graph 20 of the Bernhard Memorandum. Para- 
graphs 19-D and 20 of the Bernhard Memorandum 
presumably were incorporated in that memorandum 
by Schwab at the direction of Bernhard as being 
one of the items that H. M. Warner and Bernhard 
agreed upon while they were discussing certain pro- 
visions which would be included in the basic agree- 
ment. H. F. did not raise any question as to whether 
or not such a provision was agreed upon between 
Messrs. Warner and Bernhard, but simply drafted 
clause 416 of paragraph Seventh (a) because, so 
far as H. F. was concerned, it was one of the things 
that Warner and Bernhard had agreed to be incor- 
porated in the basic agreement. (See draft of See- 
tion 444 of paragraph Seventh (a) is in H. F.’s 
handwriting. See yellow memorandum in file marked 
“H.F.” in file 18465. 

Practically all of the provisions of paragraph 
Seventh (a), including subparagraphs (1) to (1) 
inclusive, but omitting subparagraph 414, are more 
or less standard provisions appearing in the form 
of distribution contract in common use by WBPI, 
and, as [1059] above noted, these standard provi- 
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sions were included in the Curtiz draft fron: whieh 
seventh (a) largely was taken. 


As above noted, Interrogatory 51, found on page 
66 of the Answers to interrogatories, quotes para- 
eraph 414. Interrogatory 52, on page 66 of the An- 
swers to Interrogatories, asks the question whether 
any such contract or contracts other than the 
WBPI-USPI basic agreement, entered into by 
Warner Bros., contained any provision substantially 
like or similar to the above-quoted Section 41%. 


H. F. knows of no other contract, as finally exe- 
euted by Warner Bros., which contained a clause 
similar to Section 414. However, it should be noted 
that the Curtiz draft prepared some time in 1945, 
which H. F. had before him when preparing the 
basic agreement, in paragraph 14 (a), (TV), vage 
16, states: 


“Tt is agreed, however, that the actual allocation 
of general overhead as herein concerned, shall be 
as determined by Price, Waterhouse & Co., certi- 
fied Public Accountants, as the proper and fair 
charge to each photoplay, and shall be no greater 
than said Price, Waterhonse & Co. determines 
should be charged to other photoplays produced by 
Warner of similar type and [1060] comparable cost 
and importance.” 


Tt should also be noted that this clause was taken 
from an early draft of the Curtiz contract, but 
when the Curtiz contract was finally executed by 
WEPI and by Curtiz Productions, that clause was 
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eliminated and a flat 35 per cent overhead rate was 
inserted instead. 

It should also be noted that paragraph 14(a) 
(IV) of the Curtiz contract provides: The produc- 
tion cost shall further include the general overhead 
of the Producer as herein defined.” 

In another part of the contract, the Producer’s 
overhead production costs were fixed at $10,000 for 
each picture to be produced by Curtiz under the 
contract. 

The obvious conclusion is that when the final Cur- 
tiz contract was negotiated, prior to execution the 
parties thereto could not agree upon the Price, 
Waterhouse provision and for that reason a flat 
overhead rate was provided for. 

The last 9 lines of paragraph Seventh (a) found 
on page 17 of the basic agreement, relating to the 
Pierce, Waterhouse determination as to what the 
overhead should be, were drafted by H. F. in own 
handwriting. See this draft following paragraph 
Seventh (10) attached to the first draft in File 
18465. 

Subparagraph (b) of paragraph Seventh, page 
18 of basic agreement, was copied from paragraph 
14(b) of the Curtiz draft and appears on page 18 
of that draft. 

Paragraph Seventh (c), pages 18 and 19 of the 
basic agreement was copied from paragraph 14(c) 
of the Curtiz draft on pages 18 and 19 thereof. 

Paragraph Seventh (d), pages 19 and 20 of basic 
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agreement was taken from paragraph 14(d), pages 
19 and 20 of the Curtiz draft. 

Paragraph Seventh (e), pages 20-21 of hasie 
agreement was taken from paragraph 14(¢), pages 
20-21 of the Curtiz draft. 

Paragraphs Seventh (f), (g), (h) and (i), pages 
21 to 23 of the basic agreement were taken from 
paragraphs 14 (f), (g), (h) and (8), pages 21 to 
23 of the Curtiz draft. 

Paragraph Seventh (j) of the basic agreement 
was taken from paragraph 14(j) of the Curtiz 
draft, pages 23 and 24, with slight variations. 

The first 13 lines of Seventh (k), pages 24 and 
2) of the basic agreement were based upon para- 
graph 14 (k) of the Curtiz draft, page 25. 

The material in paragraph Seventh (k), pages 
20-26 of the basic agreement, commencing with the 
[1062] words “The Producer furthermore” in the 
tenth line from the top of page 25 of the basic 
agreement, to and including the words ‘commence 
thereon” on page 26 of the basic agreement, was 
drafted by Herbert Freston. (See notes of H.F. on 
this item on pages 23 and 24 of the second draft in 
File 18465). 

Paragraph Fighth 

The whole of paragraph Eighth, pages 26-28 of 
the basic agreement was taken from paragraph 15, 
pages 24-26 of the Curtiz draft. 


Paragraph Ninth 
That part of paragraph Ninth, page 28 of the 
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basic agreement from the beginning thereof down to 
and including the words “during such period” in 
the 18th line from the top of page 29 of the basie 
agreement, was taken from paragraph 17 of the 
Citaz duatt. 

The last 11 lines of paragraph Ninth, page 29 
of the basic agreement were drafted by Herbert 
Freston. (See H.F. handwritten draft pasted on 
page 27 of the first draft in File 18465.) 


Paragraph Tenth 

Paragraph Tenth, page 29 of the basic agree- 
ment, down to and including (ec) on page 30 of the 
basic agreement was taken from and in large part 
based upon paragraph 18 of the Curtiz draft. (See 
H.F. [1063] notes on this on pages 29-30 of the 
first draft.) 

The last 4 lines on page 30 of the basic agreement 
down to the middle of page 31, ending with the 
words “as the case may he” were drafted by Her- 
bert Freston in own handwriting. (See handwritten 
draft attached to page 29 of second draft in File 
18465.) 

Paragraph Eleventh 

Paragraph Eleventh, pages 31-2 of the basic 
agreement, taken in part from paragraph 19, page 
32 of the Curtiz draft. 


Paragraph Twelfth 
Paragraph Twelfth, page 32 of the basic agree- 
ment was taken from paragraph 20, pages 32-3 of 
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the Curtiz draft, except the last line of paragraph 
Twelfth, reading: ‘“‘and to release any such picture 
as a photoplay of the Company.”’ This quoted line 
was added by Herbert Freston. (See first draft for 
that addition in H.F. handwriting on page 31 of 
first draft.) [1064] 


Paragraph Thirteenth 

Paragraph Thirteenth for the most part, with 
slight variations, was taken from paragraph 21, 
pages 33 and 34 of the Curtiz draft. 

The middle paragraph on page 33 of the basie 
agreement was taken from paragraph 21, page 34, 
of the Curtiz draft, but changed in aecordanee with 
the requirements of paragraph 4 of the Bernhard 
Memorandum. 

The last paragraph commencing on page 33 of 
the basic agreement, with the words ‘‘The Producer 
understands,” and ending with the words “with the 
Company” on page 34 of the basic agreement, was 
drafted by Herbert Freston in own handwriting. 
(See handwritten draft affixed to page 33 of the 
first draft in File 18465.) 

The last 2 paragraphs of paragraph Thirteenth 
on page 34 of the basic agreement were taken from 
the Curtiz draft, paragraph 21, page 34. 


Paragraph Fourteenth 
The paragraph Fourteenth originally drafted by 
Herbert Freston on pages 34 and 35 of the basie 
acreement was climinated from the contraet and a 
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new paragraph Fourteenth was made a part of the 
contract in lieu thereof. This new paragraph Four- 
teenth apparently was drafted by Mr. Obringer 
and was signed by him on behalf of WBPI and by 
USPI, is in letter form, and is dated November 7, 
1945. [1065] When the basic agreement was re- 
copied as a whole, in New York, the revised para- 
graph Fourteenth was copied in as a part of the 
basic contract and for that reason it appears in the 
photostatic copy as if it had originally been in- 
serted therein in its present form in the first in- 
stance. 
Paragraph Fifteenth 

The first paragraph of paragraph Fifteenth of 
the basic agreement was drafted by Herbert Fres- 
ton in his own handwriting. The first 13 lines of 
paragraph Fifteenth, in H.F’. handwriting, are at- 
tached to paragraph Fifteenth of the second draft. 

The remainder of said first paragraph commenc- 
ing with the words ‘‘since the production of the 
photoplays” and down to and including the words 
“contracts or agreements” were also drafted by 
H.F. in his own handwriting, for which see hand- 
written draft attached to page 38 of the first draft 
in File 18465. 

The last paragraph of paragraph Fifteenth ap- 
pearing on page 35 of the basic agreement was also 
dictated and in part redrafted by Herbert Freston 
in his own handwriting. (See pages 34 of second 
draft.) The above provisions drafted by H.F. were 
in turn based upon certain provisions, changed 
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somewhat, appearing in paragraph 25, pages 38 and 
39 of the Curtiz draft. [1066] 


Paragraph Sixteenth 
This paragraph, with certain modifications, was 
hased upon paragraph 26, page 39, of the Curtiz 
craft. 
Paragraph Seventeenth 
Paragraph Seventeenth of the basic agreement, 
pages 35 and 36, was based in part on paragraph 
27, pages 39 and 40, of the Curtiz draft. 


Paragraph Fighteenth 
Paragraph Eighteenth of the basic agreement was 
in large part taken from paragraph 28, page 40, of 
the Curtiz draft. 
Paragraph Nineteenth 
Paragraph Nineteenth, pages 36-37, of the basie 
agreement was taken in part from paragraph 29, 
pages 40-41 of the Curtiz draft. 


Paragraph Twentieth 
Paragraph Twentieth of the basic agreement was 
substantially taken from and is based upon para- 
graph 30, pages 41 and 42 of the Curtiz draft. 


Paragraph Twenty-First 
Paragraph ‘Twenty-first of the basic agreement 
was taken from paragraph 31, page 42 of the Cur- 
tiz draft. 
Paragraph ‘Twenty-Seeond 
Paragraph Twenty-second of the basic agreement 
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was taken from paragraph 32, page 42, of the Cur- 
tiz draft. [1067] 


Paragraph Twenty-Third 
Paragraph Twenty-third of the basic agreement 
was taken from paragraph 33, page 42, of the Cur- 
tiz draft. 
Paragraph Twenty-Fourth 
Paragraph Twenty-fourth, page 39 of the basic 
agreement, was taken from paragraph 34, pages 42 
and 43 of the Curtiz draft. 


Paragraph Twenty-Fifth 

Paragraph Twenty-fifth of the basic agreement 
was taken from paragraph 36, page 44 of the Cur- 
tiz draft. 

Paragraph Twenty-Sixth 

Paragraph Twenty-sixth of the basic agreement 
was taken from paragraph 37, page 44, of the Cur- 
tiz draft. 

Paragraph Twenty-Seventh 

The first full paragraph of Paragraph Twenty- 
Seventh, page 40 of the basic agreement was taken 
from or based upon paragraph 39, page 46 of the 
Curtiz draft. 

The second paragraph of paragraph Twenty-Sev- 
enth relating to notices which the Producer may 
desire to give the Company was drafted by Her- 
bert Freston and this clause appears in both the 
first and second drafts of the basic agreement in 
File 18465. 
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Paragraph Twenty-Eighth 
Paragraph Twenty-cighth, page 41 of the basie 
agreement was in part based upon paragraph 40, 
page 46 of the Curtiz [1068] draft. 


Paragraph Twenty-Ninth 
Paragraph Twenty-ninth, pages 41 and 42 of the 
basic agreement was taken from paragraph 41, 
pages 46 and 47 of the Curtiz draft. 


Paragraph ‘Thirtieth 

Paragraph Thirtieth of the basic agreement from 
the beginning thereof on page 42 to and including 
the words “distribution charges” on page 43, was 
taken in part from and was based upon paragraph 
42, page 47 of the Curtiz draft. 

The last paragraph of paragraph Thirtieth of 
the basic agreement, page 43, commeneing with the 
words “if either the Company” and ending with 
the words “action or proceeding” was drafted hy 
Sehwab as a result of the econferenee between H.F. 
and Schwalh held on October 27, 1945, and the ma- 
terial in said paragraph appears on pages 1 and 2 
of Mr. Schwab’s Ictter to H. I*. dated August 28, 
1945, in file 18465. 


Paragraph Thirty-First 
The first and second drafts of the basic agree- 
ment were prepared by Herbert Freston before he 
was advised that USPI intended to procure a loan 
from a bank from the purpose of financing its 50 
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per cent of the production costs of each picture. 
Theretofore H.F’. had assumed, without knowing, 
that USPI would provide its own production costs. 
[1069] For instance, paragraph 9 of the Bernhard 
Memorandum states: 

“Fifty per cent or such lesser sum as U.S. Pic- 
tures may require of the total negative costs of 
each of the pictures is to be lent by Warner Bros. 
to U.S. Pictures. The balance of production funds 
to be provided by U.S. Pictures.” 

However, when the second draft of the contract 
was completed, in draft form for the purpose of 
submitting the draft to Mr. Bernhard and Mr. 
Schwab, H.F. was advised that arrangements have 
been made by Mr. Bernhard to borrow USPI’s 
share of the production costs from a New York 
bank. Accordingly, after the second yellow paper 
draft had been completed in full, H.F. drafted a 
new paragraph and numbered it ‘*Thirty-first.” This 
required the remaining paragraphs of the second 
yellow paper draft, from paragraph Thirty-second 
to Thirty-fifth, to be renumbered. Thus, paragraph 
Thirty-second became paragraph Thirty-third, and 
so on, ending the second draft with paragraph 
Thirty-sixth. Therefore, paragraph Thirty-first was 
drafted by Herbert Freston, and certain changes 
were made in said draft in the handwriting of Her- 
bert Freston as shown on the draft of paragraph 
Thirty-first in the yellow paper second draft of the 
basic agreement in File 18465. 

Said draft of paragraph Thirty-first, as [1070] 
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prepared hy Herbert Freston, was incorporated in 
the final basie agreement as paragraph Thirty-first. 

On November 8, 1945, long after H.'s work on 
the basic agreement was completed, he received a 
letter dated November 6, 1945, from Stanleigh P. 
Wriedman, New York. In that letter Mr. Friedman 
told H.F. that Friedman had closed a loan for 
USPI from the New York Trust Company for the 
purpose of supplying USPI’s share of the produe- 
tion costs. In the course of his letter to FLF., Mr. 
Frmedman stated: 

‘In the course of agreeing upon the language of 
the various documents required, it seemed advis- 
able for us to ehange the language of Section 
Thirty-first of the Basic Agreement. That clause of 
Seetion Thirty-first in which Warner Bros. agrees 
to subordinate its claim for cash and facilities ad- 
vaneed by it to the bank’s claim for priority in the 
repayment of moneys advanced by the bank, seemed 
to us to eome very close to contravening the inhibi- 
tion in the Warner $37,000,000 bank loan agree- 
ment. The reasoning is as follows: 

“The Warner bank loan agreement (2) (a) pro- 
vides that Warner will not permit a [1071] hen 
or eneumbrance upon any account receivable; to 
subordinate its aecount receivable from United 
States Pictures to the prior payment of the Bank's 
loan is almost equivalent to permitting an encum- 
branee upon Warner's account reeeivable. In view 
of the foregoing, United States Pictures, with the 
eonsent of The New York Trust Company, entered 
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into a Letter Agreement of November 2, 1945, 
amending the Basic Agreement of September 28, 
1945 (this is the new date of this agreement) a copy 
of which is enclosed herewith. The Letter Agree- 
ment revises the language of the one paragraph in 
Section Thirty-first so as to make it benign in the 
light of the $37,000,000 bank loan agreement. 

‘‘In order that you may guide yourself as to 
the inhibitory clauses of the bank loan agreement, 
I am enclosing herewith a copy for your files.” 

The Letter Agreement referred to by Mr. Fried- 
man in his letter amended paragraph Thirty-first 
of the basic agreement as prepared by H. F., said 
Letter Agreement being as follows: 


“November 2, 1945. [1072] 
“Warner Bros. Pictures, Inc., 
New York, N.Y. 


Dear Sirs: 


Referring to the agreement between us dated Sep- 
tember 28, 1945, it is agreed that the next to the 
last paragraph of paragraph Thirty-first shall be 
amended to read as follows: 

‘If said bank Joan shall be made, as aforesaid, in 
connection with any photoplay, then in order that 
said bank may be reimbursed for the amount of its 
loan, principal and interest, in accordance with the 
foregoing, the Company agrees that the Producer 
or its assignee will be entitled to receive all of the 
gross receipts of such photoplay less distribution 
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fees and expenses until Producer or its assignee 
has reeeived the amount of the bank Joan with inter- 
est thereon pertaining to such photoplay and the 
Company agrees that until such time it will pay 
such balance of the gross receipts of the bank in 
hquidation of such loan. The distribution fees and 
expenses which shall be deducted as just set forth 
shall be those specified in subdivisions (1), (2), (3), 
(5), (6), (7) and (8) [1073] of said paragraph 
Seventh (a) and as set forth in subdivision (a) to 
(ce) inelusive of paragraph Seventeenth hereof.’ 


Very truly yours, 


United States Pictures, Ine. 
By Jos. Bernhard, President 


Agreed to: Warner Bros. Pictures, Inc. By Stan- 
leigh P. "riedman, Vice-President. 


Consented to: The New York Trust Company, By 
Wills McDonald, Vice-President.” 


At the time H. F. prepared paragraph Thirtv- 
first of the basic agreement he did not know of the 
loan agreement which WBPI had with the New 
York banks and, of course, not having seen the 
agreement, he did not know that there was any 
provision in that agreement prohibiting Warner 
Bros. from placing any lien or encumbrance upon 
any of its aecounts receivable or of subordinating 
its accounts receivable until the New York bank 
had been repaid the amount of its loan. Had he 
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known that at the time, H.F. would, of course, not 
have prepared paragraph Thirty-first in the manner 
he did. In any event, paragraph Thirty-first was 
amended in New York as shown above, and this 
eliminated any possible violation of the Warner 
Loan Agreement with the New York bank. 


H.F.. understands that plaintiff’s counsel endeav- 
ored to make some point of the fact that paragraph 
Thirty-first may have contravened the provisions 
of the Warner Loan Agreement with the New York 
Bank. H.S. was informed—the source of the infor- 
mation not being presently recalled,—that Messrs. 
White and Case of New York represented the New 
York Trust Company in bringing about this amend- 
ment to paragraph Thirty-first, and that afterward 
Messrs. White and Case expressed the opinion that 
Paragraph Thirty-first of the basic agreement, as 
amended, did not violate the Warner Loan Agree- 
ment with the New York banks. 


Paragraph Thirty-Second 

Paragraph Thirty-second, page 47 of the basic 
agreement was drafted by Herbert Freston and was 
based upon paragraph 21 of the Bernhard Memo- 
randum. Schwab said USPI would like to have the 
right to do an outside picture so long as it was not 
in default under the basic agreement. This request 
was submitted to J. L. Warner by H.F. for ap- 
proval, and upon his approval being given was writ- 
ten into the final draft. [1075] 


Milton Sperling, et al. 431 


Defendants’ Exhibit J—(Continued) 
Paragraph Thirty-Third 
Paragraph Thirty-third, page 47 of the basic 
agreement was taken from paragraph 44, page 48 
of the Curtiz draft. 


Paragraph Thirty-Fourth 
Paragraph Thirty-fourth, page 47 of the basic 
agreement was taken from paragraph 45, page 48 
of the Curtiz draft. 


Paragraph Thirty-Fifth 
Paragraph Thirty-fifth of the basic agreement, 
page 47, was taken from paragraph 46, page 48 of 
the Curtiz draft. 


Paragraph Thirty-Sixth 
Paragraph Thirty-sixth of the basic agreement 
was inserted in the agreement in New York when 
the basic agreement was rewritten. This paragraph 
simply made the agreement effective on and after 
November 7, 1945. 


Paragraph Thirty-Seventh 

Paragraph Thirty-seventh, pages 47 and 48 of the 
basic agreement—which was paragraph Thirty- 
sixth in H. F.’s final draft—was based upon para- 
eraph 47, page 48, of the Curtiz draft. 

Schedule A to the contract was simply copied 
from a form submitted by the New York office, 
which same form was annexed to the Curtiz draft 
as Exhibit B. This was a standard schedule supplied 
by counsel of the office of [1076] distributor in New 
York. 

Exhibit or Schedule B to the basie contract was 


432 Charles B. Smith vs. 


Defendants’ Exhibit J—(Continued) 
the letter from Price, Waterhouse & Co. establish- 
ing the overhead charge to USPI for the furnishing 
by WPBI of production facilities. 

TLE. does not recall ever seeing the Price, Water- 
house letter, Schedule B to the basic agreement, 
until after the contract was fully prepared by H.F. 
in final form. 

On page 17 of the basic agreement, H.F. simply 
included a provision in his own handwriting to the 
effect that the Price, Waterhouse letter should be 
attached to the agreement as Schedule B. [1077] 

Q. Now, we will then proceed to another subject. 
Having completed what you regarded as the final 
draft of what is now Exhibit No. 1, what did you 
next do with that draft? 

A. Well, in the interim I had several more con- 
ferences, I think with one of the Warners or per- 
haps both of them, I think perhaps with Mr. 
Schwab, perhaps with Mr. Bernhard. I have notes 
on all of this showing to whom I talked and when 
and where. And after the agreement was finally 
finished in the form that I have it here, referring to 
Exhibit I for identification, I took that out to the 
studio, where I had a conference with H. M. and 
J. L. Warner for about two hours. 

Q. And what was the substance of that con- 
ference? 

A. I went over this agreement from beginning 
to end with them, both of them. During the course 
—T did not read it all. Some clauses I read. I ex- 
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plained to each of them what the clauses meant, 
what they said in a general way, and during the 
eourse of that explanation both of them asked me 
a number of questions about it. IT endeavored to an- 
swer those questions. And that was on the 30th of 
August, 1945, 

@. Was there any other person present at that 
time ? 

A. J don’t remember whether there were or not, 
but my offhand recollection is that both Warners 
were there, maybe Bernhard was there. I ean tell 
by looking at my documents. 

Q. Will you look at your documents and tell me, 
Mr. Freston, what documents are you now look- 
ing at? 

A. These are my personal office time sheets eov- 
erning the time spent by me on all phases of the 
preparation of this agreement and its explanation 
to the elients. [1079] 

oo ES Se GS eS 

Q. By referring to those will you tell us who 
were present at these conferences ? 

A. You mean in the August 30th conference? 

Q. Well, whatever the conferences that involved 
the consideration of this agreement after you got it 
in draft form. 

A. All right. On the 21st of August, which was 
the day after I completed the first draft of this 
document, I was enroute to and at the studio from 
3:15 until a quarter of 6:00 that night. And at the 
studio, my notes say—and I verily believe they are 
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correct—I talked with H. M. Warner, J. M. Bern- 
hard and Milton Sperling about this agreement and 
the terms of it. 

On the 22nd of August I was engaged in revising 
that agreement from a quarter of 10:00 in the morn- 
ing until 11:15 that night. 

On the 22nd of August I was again engaged in 
revising [1080] the agreement. 

On the 24th of August I was working on the 
agreement yet, and on the 24th of August at be- 
tween 1:30 and 5:00 o’clock I was at the studio for 
a conference with H. M. Warner, J. L. Warner, Joe 
Bernhard, Milton Sperling, and Oliver Schwab with 
reference to this contract. 

On the 27th of August from 1:15 to 3:00 o’clock 
I had a conference in our office with Mr. Oliver 
Schwab. 

Q. That is the conference to which you have 
already testified ? 

A. To which I have referred heretofore. Also I 
see I spent an hour and a half in the morning on 
that day working on this agreement. 

On the 28th of August my record shows I only 
spent 15 minutes in looking over certain changes 
in the agreement. 

On the 29th of August I worked about three 
hours on it for some reason or other. 

On the 30th day of August from 12:00 to 1:00 
o’clock, my notes show reading the agreement, etc., 
in preparation for a trip to the studio to see J. L. 
Warner and Joe Bernhard. My notes show also that 
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from 1:15 until 4:30 IT was enroute to and at the 
studio for eonferences with H. M. Warner, J. L. 
Warner, Joe Bernhard, Obringer, and Schwab with 
reference to the agreement. Now, I cannot recall at 
this time whether Mr. Obringer or Mr. Schwab 
were there, but nevertheless, it [1081] was my un- 
derstanding that I was going there to see them. 

On the 31st of August, which was the day fol- 
lowing the final conference I had at the studio with 
the brothers Warner, my time sheet shows that I 
spent 30 minutes only in making changes in my file 
copy of the agreement, and there was one change 
that was made in the agreement on August 30th at 
the final conference I had with the brothers Warner 
that was more than a mere typographical change. 

@. What was that change? 

A. And that was the change of the distribution 
charge set forth in subdivision (1) of the paragraph 
Seventh (a) from 15 per cent to 20 per cent. I did 
not rewrite the contract for the purpose of showing 
that change in typing, but I merely interlineated 
above, struck out the word ‘“‘f-i-f-t-e-e-n”, and had 
my secretary type the word “t-w-e-n-t-y,” struck out 
the figures “15 per cent” and had my secretary in- 
sert above that the typewritten numbers “20 per 
cent.” And that is the change—that is one of the 
changes that were made as the result of the con- 
ference with the brothers Warner on the 30th of 
August, 1945. [1082] 


cea Sas ae 


Q. What is the practice of banks with reference 
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to the matter of security required and the time and 
manner of repayment of loans to independent pro- 
ducers ? A. It is the normal—— 

Mr. Levy: Just a moment. 

The Witness: Pardon me. 

Mr. Levy: I object to the question as to the 
practice of banks generally. I don’t see that it has 
any relevancy on the issue we are trying here, the 
practice of banks. 

If counsel were to confine the question to bring 
it right close home, does this situation, namely, the 
transaction that was involved here between the New 
York Trust Company and Warner, if the question 
were directed to what the demands of the New York 
Trust Company were with respect to this particular 
transaction, the question would not be objectionable. 

The Court: Is the purpose of it to show the 
witness’ understanding at the time he drafted the 
agreement? [1084] 

Mr. Williams: The purpose is to show the wit- 
ness’ understanding at the time he drafted the 
agreement. 

The Court: Why don’t you pass the question in 
that form instead of attempting to prove the fact? 

Mr. Williams: I thought I had, if your Honor 
please; but, in addition to that, I also will want to 
prove the fact with reference to the practice of 
banks, because the issue in this case has been raised 
that this matter of subordinating the Warner Bros.’ 
right to get money to that of the bank was a very 
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terrible thing for the benefit of Harry Warner’s 
son-in-law. 

It is my purpose to prove there has never been, 
so far as this witness and many others I am pre- 
pared to eall, there has never been a case in which 
a bank ever did lend any money in which it did not 
require the deposit of the negative and require that 
this money should come first after the distribution 
fee and expenses. 

In other words, to show that that was a settled 
practice. [1085] 

* * # KR F 

Q. Do you know, Mr. Freston, whether at the 
time you drafted what is now Exhibit 1 in this 
ease, whether there was at that time a practice of 
banks in reference to the security required and the 
terms of repayment of loans made to independent 
producers ? & Todo: 

Q. You were aware of that at that time? 

A. IT was. [1086] 

The Court: Very well. The question is what you 
understood those requirements to be at the time 
you drafted Exhibit 1, as I understand it. 

The Witness: That is correct. The bank would 
generally want to see that a proper commitment 
had been made to distribute the picture. That is one 
of the first. requisites. 

The Court: A rehable distributor? 

The Witness: <A reliable distributor. 

The bank then would insist as a condition prece- 
dent to its loan that the negative and prints gen- 
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erally be pledged or hypothecated for the benefit 
of securing the bank in the repayment of the 
amount of its loan with interest. 

The Court: Would that include the mortgage of 
the copyright? 

The Witness: JI don’t recall whether the pledge 
agreement goes so far as to cover the copyright 
or not, [1092] but they do do it. We have one in 
the Capra situation which would show that. 

The bank also insists, and this is a very common 
requirement, that where an independent producer 
makes a picture on a major lot for major distrib- 
ution, that there shall be an unconditional guar- 
antee of completion of that picture by the major 
producer. 

The banks also insist that the money payable to 
the bank or the money coming to the bank in re- 
payment of its loan, principal and interest, shall 
come out first. 

The Court: That is, out of the first proceeds of 
distribution ? 

The Witness: That is correct; out of the first 
proceeds of distribution, with the sole exception 
only of the distribution costs and things of that 
sort which enables a distributor to distribute, but 
the next money goes to the bank until the bank is 
repaid in full, principal and interest. [1093] 

%¥ & & F 

The Court: Do you have any knowledge as to 
the requirements of New York banks? 

The Witness: I have no knowledge as to the 
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[1094] requirements of New York banks except the 
knowledge that I have obtained from this very deal, 
I might say to your Honor. [1095] 

* © * * 

Q. (By Mr. Williams): Mr. Freston, at the 
time you drew this agreement, Exhibit 1, without 
going into any specific details, did you have the in- 
tention at that time of making an agreement which 
would be especially for the benefit of Mr. Sperling, 
and to the same extent unfair to Warner Bros. 
Pictures, Inc.? [1099] 

0 Sh 

A. It was my intention to draw an agreement 
that was perfectly fair to my own client as well 
as to United States Pictures. In paragraph 31 I 
simply made out the common program that has 
been used in banking loans for many years. It 
doesn’t favor one or the other. The bank is the only 
one that is favored, really. 

* * & & ¥ 

Q. (By Mr. Williams): The question I asked, 
which I think probably I did not make clear 
enough, I was referring to paragraph 31 specific- 
ally, and I was referring to the entire agreement, 
Exhibit 1 in this case, and I ask vou whether at 
the time you were drafting this agreement you 
had the intention to draft an agreement which 
[1100] would specially favor Mr. Sperling or 
United States Pictures, or either of them, and to 
the same extent would be detrimental to Warner 
Bros. Pictures, Ine.? 
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A. I had no such intention, Mr. Williams. 
*e& * & KF 

Q. Was it your intention in drafting this agree- 
ment, and in the drafting of it, to make an agree- 
ment which would fairly protect the interests and 
safeguard the rights of Warner Bros. Pictures, 
Ine. ? A. That was my intention. [1101] 
go eS SF Gor Ey 

Q. Did any person who discussed the matter of 
this agreement with you while you were drafting 
it or at any time in connection with the drafting 
of it make any statement to you which you under- 
stood to be a request or suggestion that you should 
unduly favor United States Pictures or Milton 
Sperling to the detriment of Warner Bros. in con- 
nection with this deal? 

A. Nobody made any such statement, Mr. Wil- 
liams, at any time. 

I might say to you this agreement is largely my 
own idea. [1103] I put it the way I thought it 
should be. [1104] 
ee Ss Fe Sy ES 

Q. (By Mr. Williams): Was there any act, 
verbal or otherwise, or anything done or said by 
any person in connection with this matter, which 
you understood to be a request or an intention or 
a suggestion that you should favor Milton Sperling 
to any extent, or United States Pictures to any 
extent, in the matter of drafting this agreement? 

A. Nothing was said by anybody on any phase 
of any such situation at any time. 
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The Court: Do you mean that your answer is 
“ Now? 

The Witness: I mean that my answer is “No,’’ 
your Honor. I find it difficult to explain this, but, as 
a matter [1105] of fact, I constructed this agree- 


ment myself. Nobody told me what to put in it 
Es Sr a Ga) od 


Q. (By Mr. Williams): Mr. Freston, what in- 
formation did you have during the time you were 
drafting this contract as to what, if anything, had 
been decided by anyhody with reference to the sal- 
aries of Milton Sperling and Joseph Bernhard ? 

A. Iwas told what they were by H. M. Warner. 

@. And what were you told? 

A. JY was told they were to be $1,000 a week, 
which he had approved. 

The Court: Did you understand that to mean 
that Sperlinge—and who is the other man? 

The Witness: Bernhard. [1111] 

The Court: and Bernhard had agreed be- 
tween them that they would have a salary each of 
$1,000 a week, and that H. M. Warner had ap- 
proved that arrangement? 

The Witness: That is what I understood, that 
it was an approval all around, that it was an agree- 
ment all around that their salaries would be that 
amount. 

Mr. Levy: May we have the date of that dis- 
cussion ? 

The Witness: Well, Mr. Levy, it is somewhere 
between August 21 and August 30 of 1945. 
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Mr. Levy: Yes, sir. 

Q. (By Mr. Williams): And was it at one of 
these conversations that you have already testified 
that you had with H. M. Warner? 

A. Yes. [1112] 
ee Je Cut 

The Court: It calls for “belief.” Sustained. Do 
you mean to inquire whether, according to this 
witness’ understanding at the time he drafted Ex- 
hibit 1, it was anything unusual for a company 
such as Warner Bros. to enter into such an arrange- 
ment as this with an independent producer of such 
limited capital? 

Mr. Williams: Yes. 

The Court: Is there objection to the question in 
that form? 

Mr. Levy: If the question is asked in that form, 
I have no objection to it. 

Mr. Williams: May I adopt that question as my 
question, your Honor? 

The Court: You may if the witness under- 
stands it. 

The Witness: Would you read it, please, Mr. 
Bargion? 

(Question read by the reporter.) [1116] 

A. It was not unusual, your Honor. It was the 
customary thing. 

The Court: That was your understanding at the 
time ? 

The Witness: That was my understanding and 
it alwaysehassbeen, *.*.*.* * a7] 
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STANLEIGH P. FRIEDMAN 

ealled as a witness on behalf of defendants, having 
been duly sworn, testified as follows: 

The Clerk: Will you state your name to the 
court? 

The Witness: Stanleigh P. Friedman, S-t-a-n- 
l-e-i-g-h P. F-1-i-e-d-m-a-n. 

The Clerk: Your address? 

The Witness: 321 West 44th Street, New York 
City, New York. 


Direct Examination 

Q. (By Mr. Williams): Mr. Friedman, what 
is your occupation ? A. I am a lawyer. 

Q. How long have you been a lawyer? 

A. I was admitted to the bar of New York in 
1907. 

Q. Have you been practicing in New York since 
that time? 

A. No; I graduated from Harvard Law School 
and have practiced continuously from then until 
the present time. [1125] 

Q. Your offices are in New York City? 

A. Correct. 

Q. To what courts are you admitted to practice ? 

A. The United States Supreme Court, the courts 
of New York, the United States District Court, 
the Cireuit Court of Appeals for the Second Cir- 
ewit, and your Ninth Cirenit Court of Appeals. 

Mr. Williams: I wanted to bring out the Ninth 
Circuit Court of Appeals, your Honor, so that he 
is not completely a foreigner. I think, if I may, I 
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ought to, in fixing the qualifications of this witness, 
eall attention to the fact that he is the author of 
the famous Downfield, the fighting son of Yale 
University, and three others of the athletic songs 
regularly played. I am sure that will assist the 
court in appraising his qualifications. 

The Witness: A good musician among lawyers 
and a good lawyer among musicians. 

Q. Mr. Friedman, you are one of the attorneys 
for Warner Bros. Pictures, Inc.? A. Yes. 

Q. How long have you been an attorney for 
that corporation ? 

A. Since its inception in April, 1923. 

Q. As a matter of fact, you organized the cor- 
poration, did you not, you and your partners? 

A. My firm, Thomas & Friedman. 

Q. Are you a director of Warner Bros.? 

A. Yes, sir: ; 

Q. How long have you been a director of War- 
ner Bros.? A. 1930 to date. 

Q. In addition to that, do you occupy any office 
in the company ? A. I am vice president. 

Q. How long have you been a vice president of 
Warner Bros. ? 

A. 1935 or 1936. Since 1935 or 1936. 

@. Where do you make your headquarters with 
reference to the offices of the company? 

A. 321 West 44th Street, New York City. 

Q. That is in the same building? 

A. In the Warner Building. 
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Q. Do you devote substantially all of your time 
to the affairs of Warner Bros. Pictures, Inc.? 

A. Yes. 

Q. In addition to yourself, what are the other 
lawyers in New York who represent the company ? 

A. Our general counsel is Robert W. Perkins. 
We have six or seven other members of the legal 
department. 

@. What particular braneh of the work do you 
specialize in? [1127] 

A. J have charge of all taxes, federal, state and 
city and foreign taxes. I have reasonable charge 
of the htigating department on litigated matters, 
with the exception of antitrust matters. I have 
much to do with all the banking arrangements 
whieh Warners have had with various banks since 
the ineeption of the company. I have much to do 
with SEC, the Securities and Exchange Commis- 
sion transactions, and with other corporate activi- 
ties as sueh. 

@. In the normal course of your business, do 
you yourself have anything to do with the draft- 
ing or the passing on of contracts of independent 
producers with Warner Bros. Pictures? 

ie No. 

Q. Who in Warner Bros. usually takes care of 
that? 

A. Mr. Bareford; Harold Bareford; who, with 
Mr. Perkins have most to do with these contracts 
of distribution, and I might add Mr. Ebenstein; 
contracts where there are independent producers or 
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in which actors have a share of the profits, but it 
is beyond the general ambit of my duties. 

Q. In the fall of 1945, that is, in the months of 


August and September, was Mr. Bareford available ~ 


at the New York offices? 

A. No; Mr. Bareford was in the service of his 
country. [1128] 

Q. During that period did you receive from the 
Burbank Studios a draft of a contract between 
United States Pictures and Warner Bros. Pictures, 
Inc.? A. I did. 

Q. You are familiar with the document which 
has been marked as Plaintiff’s Exhibit 1 in this 
case, are you not? A. Yes. 

Q. Was the document which you received at 
that time substantially what that Plaintiff’s Ex- 
hibit 1 now is? A. Yes. 

Q. At the time you received it, what did you 
do with it? 

A. I personally made a thorough analysis of it, 
which was so long that my friends made fun of me 
because the analysis was almost as long as the con- 
tract itself. 

Q. In other words, you made a written analysis? 

A. JI made a written analysis of every para- 
graph. 

@. In the course of going over that contract, 
did you arrange for any changes to be made in it, 
or suggest any changes in it? 

A. I did, a couple of changes, after talking it 
over with Mr. Perkins and having checked on it 
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in other ways. I made some minor corrections, and 
one of them is the correction that Mr. Freston ad- 
verted to about the paragraph, I think it is the 
one toward the end where the [1129] contract was 
not to begin its operation until November 7, 1945. 

IT also made a change in the paragraph having 
to do with the production of pictures outside the 
studio, for outside distribution, and I think the 
original contract shows interlineation in my hand- 
writing, but it is entirely inconsequential. 

Q. Was the contract then typed up for signa- 
ture in New York? A. It was. 

Q. In connection with going over this contract, 
did vou diseuss the contract or its terms with any 
of the other people then at Warner in New York? 

A. TI discussed it with Mr. Perkins. I discussed 
i## with Mr. Schneider, who was then at the coast, 
by long distance telephone. 

Q. Do you remember what phase or phases of 
the contract you discussed with Mr. Schneider? 

A. I asked about certain questions with which 
I was somewhat unfamiliar, namely, the amount of 
distribution expense, distribution allowanee, partie- 
ularly, and my memory doesn’t serve me accurately 
as to whether there were any other matters in that 
contract, any other paragraphs or provisions in that 
contract as to which I had anv doubt, but I did have 
some doubt about that provision, [1130] because T 
was unfamihar with the terms fot distribution 
allowance. 
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Q. Do you remember the substance of the con- 
versation you had with Mr. Schneider? 

A. Yes. I vaguely remember that I asked him 
if 20 per cent was the usual allowance. I had heard 
of another contract where the distribution allow- 
ance was 1714 per cent and [ had thought that per- 
haps this was a little high. I wanted to make sure 
that it was correct. 

I was told by Mr. Schneider that it was. 

Q. Did you discuss the terms of the contract 
with anybody else that you now remember besides 
Mr. Schneider and Mr. Perkins? 

A. Yes, I had a telephone conversation with Mr. 
Freston about it, but I have forgotten on what 
subject. 

Q. You don’t remember, then, having discussed 
it with anybody besides these three men you have 
mentioned at that time? 

A. I discussed it with Major Albert Warner in 
order to acquaint him with some of the details of 
the contract, because he was the one to present it 
at the meeting of the board of directors where it 
was to be submitted for consideration. 

Q. Were you present at the meeting when the 
contract [1131] was submitted for consideration ? 

A. Yes. 

Q. What happened at that meeting, so far as 
this contract is concerned ? 

A. Mr. Warner, Albert Warner, who presided 
at the meeting, and usually presides at the meet- 
ings in New York, stated at that time, at the time 
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of the mecting, we had before us a resignation of 
Mr. Joseph Bernhard as a director and vice presi- 
dent. 

He told us at that time, which was the fact, that 
we were in the process of drafting an agreement 
with a company which Bernhard had formed, and 
which was to include Mr. Sperling, and that this 
agreement would provide for the production of pie- 
tures by an independent group, namely, Sperling 
and Bernhard and their corporation for distribu- 
tion by Warner Bros. Pictures. 

Then the meeting simply proceeded to the con- 
sideration of the resignation and the question of 
the severanee pay for one or two of the men who 
had withdrawn from the company at that time, 
including Mr. Bernhard. 

Q. Do you remember the name of the other per- 
son for whom severanee pay was provided at that 
time ? 

A. I think it was Charles EKinfeld, who was then 
head of our publicity department. 

Mr. Levy: May I have the question read by the 
[1132] reporter ? 

(Question read.) 

Q. (By Mr. Williams): Incidentally, before we 
get to the matters about—— 

Mr. Levy: You say “at that time.” Do you 
mean at that meeting? 

Mr. Williams: Yes, at that meeting. You have 
got the minutes that show that, Mr. Levy. 

The Court: Proceed. 
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Mr. Levy: I am sorry. You were misinterpret- 
ing the registry of my face. 

@. (By Mr. Williams): In that connection may 
I ask you whether it is or is not a fact that Warner 
Bros. Pictures, Inc. in the past, preceding 1945, 
through the years has provided severance pay for 
all the employees who have left the service of the 
company ? A. That is a fact. 

Q. In reference to Bernhard’s severance pay, 
was there anything unusual in the practice of the 
company in his being provided with six months’ 
severance pay? 

Mr. Levy: I object to the form of the question 
on the ground it is compound. 

The Court: And do you object on the ground it 
calls for his conclusion ? 

Mr. Levy: And I object on the ground it calls 
[1133] for his conclusion. 

The Court: Sustained. I take it you are asking 
again for understanding. 

Mr. Williams: No; I am asking for the practice, 
whether this was in accordance with the practice. 
That is what IT am asking. 

The Court: Sustained. 

Q. (By Mr. Williams): Was anything said in 
reference to Mr. Bernhard’s severance pay that it 
was a condition to this United States Pictures con- 
tract that was being made? 

A. Not at all. It was our practice to provide 
severance pay for our employees who had been 
with the company for a long period of time. 
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Mr. Levy: I move to strike the latter part of 
the witness’ answer. 

The Court: Motion granted. 

Q. (By Mr. Williams): Was there a practice 
in Warner Bros. Pictures, Ine. to provide sever- 
ance pay in case of employees of executive char- 
acter who left after long service? 

Mr. Levy: I object to the question on the ground 
it has no bearing upon this particular issue and 
on the ground it ealls for a conclusion. 

The Court: Objection overruled. You may an- 
swer. [1134] 

Mr. Williams: Will you read the question? 

(Question read.) 

A. Yes. 

The Court: I take it you are referring to some 
particular time—— 

Mr. Williams: At the time in 1945, yes. I am 
talking about the practice at the time 

The Witness: Yes; and for years prior thereto. 

Q. What was that practice? 

A. Six months’ pay. 

The Court: The company would give a retiring 
employee six months’ severance pay? 

The Witness: Correct. 

The Court: Did that apply to all employees? 

The Witness: Executive employees who had 
been with the company for many years. 

The Court: How many years? 

The Witness: I would say ten years. 

Q. (By Mr. Williams): In the ease of Mr. 
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Bernhard, he had been with the company more 
than ten years at that time, had he not? 

A. My recollection is that Mr. Bernhard came 
to the company in 1930 or 1931. 

@. And had been with them continuously: 

A. And had been with them continuously with 
the [1135] exception of a period when he went 
into the Navy. He was called upon to render expert 
services to the United States Navy, during which 
time he was given a leave of absence of some 
months. 

Q. Was it at the meeting on the 25th of Sep- 
tember, 1945, that this matter of Mr. Bernhard’s 
resignation and his severance pay was passed on by 
the Board? 

A. That is my recollection, as refreshed by the 
minutes and the various depositions that I have 
read. 

Q. Was it at that meeting that Mr. Albert 
Warner explained what you have already testified 
about the proposed contract with United States 
Pictures? A. In general. 

Q. Yes. Following that meeting on the 28th of 
September, the record shows there was another 
meeting of the Board of Directors. Were you pres- 
ent at this second meeting? 

A. Yes, I was. 

Q@. What was done, if anything, with reference 
to this United States Pictures contract at that 
meeting ? 

A. Myr. Warner, who presided—Albert Warner 
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—said that I had made a study of it and would 
make available to the members of the Board the 
contents of the agreement, which I did at length. 

Q. Did you have a copy of the agreement with 
you? [1136] 

A. Yes, I had a copy of the agreement with me 
on the table. 

Q. In addition to that, did you have some other 
document ? 

A. I had my short analysis of it. 

Mr. Levy: When you say “‘short,,’ you smile; is 
that what you mean? 

The Witness: I say “short” with a smile. 

Mr. Levy: I see. 

Q. (By Mr. Wilhams): You had the analysis 
that you have heretofore referred to that they joked 
about being almost as long as the agreement? 

A. -That is right. 

@. At that time, in the presence of the members 
of the Board, state as fully as you can now remem- 
ber what you told them with reference to the con- 
tents, the substance and the effect of this agree- 
Tent 

A. J didn’t read every paragraph from my 
analysis, nor of the contract. I skimmed over the 
contract with my analysis and pointed up the im- 
portant parts of it, and some questions were asked 
of me, and I had put myself in a position to be 
able to answer them, which I did. Some of the 
directors asked questions about the production— 
one of them, Mr. Catchings, asked about the pro- 
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duction of an outside picture, and I was able to 
explain that. [1137] Someone asked what was the 
meaning of the word ‘‘reasonable”’ in connection 
with salaries of the producers. 

I remember that Mr. Albert Warner said he had 
been informed that each of the men, Sperling and 
Bernhard, had agreed at that time for the present 
to draw a thousand dollars a week, but my memory 
doesn’t serve me very much as to the other ques- 
tions. 

I think Mr. Guggenheimer asked me a question, 
but I ean’t remember what it was. 

May J add—— 

Q. Yes. 

A. Of course, the inside directors, those who 
are employees of the company, were acquainted 
with the contract. I had discussed it with Mr. Car- 
lisle, and, of course, Mr. Perkins, and Mr. Schneider 
wasn’t there at the meeting. He was at the Coast 
at the time, but Mr. Perkins and Mr. Carlisle and 
I, of course, knew the terms and knew the con- 
tract and its provisions. 

Mr. Levy: I move to strike the latter part of 
the witness’ statement with respect to Mr. Carlisle 
knowing the terms of the contract and Mr. Perkins 
knowing the terms of the contract. [1138] 

The Witness: I discussed it with both of them. 

The Court: Motion granted. 

Mr. Williams: As to what they knew only? 

The Court: Yes. 

Mr. Levy: That’s right. 
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Mr. Williams: You are not striking the part 
where he said he discussed it with both of them? 

The Court: No, the motion was not directed to 
that. 

Mr. Levy: hat is right, your Honor. 

Q. (By Mr. Williams): About how long a time 
was taken up in your explanation of the terms of 
the contract to the board? 

A. About an hour; but that is purely based 
upon the best of my recollection as to time. I didn’t 
time it. 

@. I understand that. 

A. The average witness doesn’t know the pas- 
sage of time, anyway. 

Q. Did you, Mr. Friedman, endeavor to make a 
complete explanation of all of the terms of the 
agreement which you consider to be pertinent to 
the question whether the agreement should or 
should not be passed by the board? 

Mr. Levy: Mr. Friedman, just a moment, I ob- 
ject to the question on the ground it is 1mmaterial 
as to the endeavors of the witness. 

The Court: Sustained. [1139] 

Mr. Williams: Here is a ease, if your Honor 
please, where fraud is alleged. 

The Court: You can ask him what he under- 
stood he did. 

Mr. Williams: That is exactly what I am asking 
him. 

The Court: No, you have asked him, ‘‘Did you 
endeavor?’’ That is an equivocal term, possibly. 
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Mr. Williams: Every term is equivocal when 
Mr. Levy comes to discussing it. 

Mr. Levy: I am sorry, Mr. Williams, but-—— 

The Court: Intend and understand are two terms 
pretty well settled in the law. 

Mr. Levy: I would like to clear myself on the 
record. 

The Court: You don’t need to defend yourself, 
Mr. Levy. 

Mr. Levy: Thank you. 

Q. (By Mr. Williams): Was it your intention, 
Mx. Friedman, at the time you explained this 
matter to the board to fully and fairly explain all 
of the terms of the agreement to them so that they 
would have a clear understanding of the character 
and effect of the contract? A. It was. 

Q. Was it your understanding you would so 
explain it to the board? 

A. I understood it; I believed it. [1140] 

Q. After you had explained the matter to the 
board and the questions had been asked, was there 
any action taken by the board? 

A. The board enacted a resolution, the precise 
language of which you have in the minutes. 

Q. Did you vote in favor of that resolution? 

A. I believe I did. 

Q. At that time was it your intention to vote 
on a contract which would be for the benefit of 
Warner Bros. Pictures, Inc.? A. I did. 

Q. Did you understand in making your vote 
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that you were voting on a contract which was for 
the benefit of Warner Bros. Pictures, Inc.? 

A Wrdid. 

Q. Had anybody at any time prior to your 
vote in any manner, by word, act or deed suggest 
or intimate to you how you should vote on that 
resolution ? A. Positively no. 

Q. Harry Warner or Jack Warner were not 
present then, were they? A. No. 

Q. Had you talked with Jack Warner about 
that contract before you presented it to the board ? 

A. No, IT had not. [1141] 

Q. Tad vou talked with Harry Warner before 
you proeeeded to present it to the board? 

A. I had a telephone conversation with Mr. 
Harry Warner long before the contract was sent 
to New York 

Mr. Levy: May we have an identification of 
which Warner? 

A. J said I had a telephone conversation with 
Mr. Harry Warner long before the contract was 
sent to New York in which he told me that he 
had been talking with Mr. Bernhard, Mr. Sperling, 
Mr. Freston and Mr. Schneider and he reminded 
me that, he mentioned it to me, that he was trying 
to put together a deal by which the company, 
Warner Bros. Pictures, Inc., could have the benefit 
of this independent producer production group to 
make pictures on the Warner lot for Warner dis- 
tribution, but he never discussed this contract 
with me. 
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Q. Did he at that time make any statement to 
you with reference to how you should vote on it, 
if it ever came before you as a director? 

x. No. 

Q. Now, Mr. Friedman, did you know who Mr. 
Sperling was at the time of this? 

A. Indeed I did. 

Q. Was there any discussion before the board 
as to who Mr. Sperling was, either on the 25th or 
28th of September? [1142] 

A. There was no discussion, but someone raised 
the question of what Mr. Sperling’s experience had 
been in the production field. It was answered by 
Mr. Warner and by me. 

Q. What was the substance of what you and 
Mr. Warner said at that time? 

A. Both Mr. Warner and I 

Q. You are referring to Mr. Albert Warner? 

A. JI am referring to Mr. Albert Warner. Both 
Mr. Albert Warner and I were aware that Milton 
Sperling before he went into the service 

The Court: Just what was said in substance at 
the board meeting? 

The Witness: We stated, either Mr. Warner or 
I stated to the board that Mr. Sperling had been 
employed by Fox, or 20th Century-Fox, as it after- 
wards became, prior to going into the service and 
that he had produced to co-produced certain well 
known pictures and among them was the outstand- 
ing picture To the Shores of Tripoli, and now, re- 
lying completely on recollection which may have 
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seen colored by the fact that I read depositions 
since that time, but I do remember that he made 
1 picture with Sonia Henie who was then a very 
well known skater. There might have been other 
gictures produced by Mr. Sperling which were 
stated by Mr. Warner or by me to the board but 
[ ean’t recal] what they were. I cannot reconstruct 
she mecting sufficiently to [1143] state that those 
ther pictures were named to the board, but every- 
me of the members of the board of directors knew 
Mr. Sperling. They all knew who he was and had 
yeen acquainted with him. 

Mr. Levy: The latter part of the witness’ an- 
swer is a little confusing. I don’t know whether the 
witness intends to connote by his answer whether 
the other members of the board knew that Mr. 
Sperling had done this or the other thing, or just 
knew impersonally. 

The Witness: Just knew impersonally. 

The Court: According to your understanding 
they all knew he was the son-in-law of Harry 
Warner ? 

The Witness: They all knew he was the son-in- 
law of Harry Warner and were all personally ac- 
quainted with Mr. Sperling. They had probably all 
been to his wedding. 

The Court: According to your understanding. 

The Witness: According to my belief and under- 
standing. [1144] 

Q. (By Mr. Williams): Mr. Friedman, what 
was your opinion as to whether or not Milton Sper- 
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ling being the son-in-law of Harry M. Warner 
should be counted in favor of him or against him 
at that time, I mean from the standpoint of the 
company ? 

A. Oh, from the standpoint of the company I 
thought it was a very advantageous fact and factor 
that we would have an independent producer of 
Milton’s caliber, who was related to the president 
of our company and under such a status of regard 
by Jack L. Warner as I knew he was. 

Q. Was there any person at the meeting of 
the board of directors which approved this con- 
tract who voiced any opposition to the contract? 

A. Wo. 

Q. Following the passage of the resolution by 
the board did you have anything to do with the 
contract after that? 

A. I signed the contract. 

Q. You signed it following the meeting at 
which it was authorized? A. Correct. 

The Court: You signed it on behalf of the cor- 
poration ? 

The Witness: On behalf of the corporation. I 
am a signing officer of the corporation. 

Q. (By Mr. Williams): Mr. Friedman, in the 
course of [1145] business of Warner Bros. Pic- 
tures, Inc., when a contract is executed such as that 
is there any procedure which is followed by the 
corporation in distributing copies of the contract 
to certain persons? 
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Mr. Levy: I object to the question—withdraw 
the objection. 

A. The practice is for the executive officers or 
the lawyers who procure the signatures to contracts 
to send them to what is called our “trust depart- 
ment” where we keep all original papers; and that 
is what I did with this contract in this ease. 

Q@. (By Mr. Wilhams): Do you know what 
the praetice of the trust department is with refer- 
ence to aequainting other departments of the fact 
and terms of the contract? 

Mr. Levy: May it please the court, I have no 
objection to the witness answering that question yes 
or no; but if it is going to proceed from that point 
on and the witness is going to testify as to the 
moves that are made, the various aets passing back 
Cieemeath that contract and all of that sort of 
thing, T will object to it. 

Mr. Williams: We haven’t got to that point. 

Mr. Levy: Very well. 

The Court: You may answer the pending ques- 
tion, Mr. Friedman. 

The Witness: May the reporter, please? [1146] 

(Question read by the reporter.) 

Duet do. 

The Court: The question relates to September 
of 1945? 

Mr. Williams: To September of 1945. 

A. Of it I am sure. 

Q. (By Mr. Williams): At that time what was 
that practice, Mr. Friedman ? 
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Mr. Levy: If the court please, I object to what 
the practice was at that time. Of course, I would be 
in no position to object if the witness can state 
with authority what was done with this particular 
contract. 

The Court: I take it the purpose of it is to show 
the ordinary course of business. Of course, I as- 
sume they would rely then upon the disputable 
presumption that the ordinary course of business 
was followed. Is that your purpose? 

Mr. Williams: Yes, your Honor. 

The Court: You may answer. 

A. In general, the contract is skeletonized and 
copies of the analysis, the digest of the contract, is 
sent to various departments of the business, and 
the contracts are immediately photostated and sev- 
eral copies are retained in the trust department files 
and other copies are sent around to the various de- 
partments that will be concerned with the adminis- 
tration of it. 


Q. (By Mr. Williams): In the case of a pro- 
duction-distribution [1147] contract what depart- 
ments are, in the course of business, affected by the 
contract ? 

A. Well, in the first place, the production de- 
partment; secondly, the distribution department; 
thirdly, the financing department, Mr. Martin, Mr. 
Carlisle. 

Q. How about the accounting department? 

A. And the legal department. Well, the finan- 


Milton Sperling, et al. 463 


(Testimony of Stanleigh P. Friedman.) 
cial is the accounting department, and then the 
legal department keeps a copy in the files. 

Q. Do you have any personal knowledge with 
reference to this particular contract whether it 
followed that course? 

A. I think it did, but I haven’t any—I can’t 
make the statement definitely. [1148] 

7 SE ee 

STANLEIGH P. FRIEDMAN 
the witness on the stand at the time of adjourn- 
ment, was recalled and testified further as follows: 


Direct Examination—(Resumed) 

Q. (By Mr. Williams): Mr. Friedman, are you 
familiar with the basic loan agreement between 
Warner Bros. Pictures and the syndicate of banks 
headed by the New York Trust Company, which 
has been marked Exhibit 11 in this case? 

A. Just tell me the date. 

Mr. Williams: Perhaps the clerk will show Ex- 
hibit 11 to Mr. Friedman. 

The Court: Exhibit 11, according to Exhibit 102 
for [1168] identification, the list, is a loan agree- 
ment dated July 21, 1943, between Warner Bros. 
Pictures, Ine. and a syndicate of banks, the First 
National Bank of Boston, etcetera and et al. 

Mr. Wilhams: The elerk has now handed the 
exhibit to the witness, vour Honor. 

The Witness: I collaborated in the preparation 
of this document, and I was then familiar with the 
terms. I am acquainted with it, but I don’t know 
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whether I am familar with the terms at this late 
date. * + * & 

Q. Did you examine Exhibit No. 1 with refer- 
ence to the question of whether there might be or 
was an apparent or actual conflict between the pro- 
visions of that [1169] agreement and the agree- 


ment Exhibit 11? AteaiNies. 
Q. Did you form an opinion on that subject at 
that time ? A. Yes. 


Q. What was that opinion? 

A. That the agreement of September, 1945, be- 
tween Warner Bros. Pictures, Ine. and United 
States Pictures did not contravene the terms of the 
bank loan agreement. 

The Court: Exhibit 11? 

The Witness: Exhibit 11, and subsequent bank 
loan agreements which were then in existence. 

Q. Did you, in addition to studying this matter 
and forming your own opinion, discuss the matter 
with any attorney representing the banks? 


Was there later a writing ? 
It was confirmed in writing. 
Mr. Williams: May I point out, if your Honor 


A. Yes. 

Q. What attorney was that? 

A. Al Houston of White & Case. 

Q. Did he give you an opinion on that subject? 
An Ness Tis 

Q. Was that opinion given to you orally? 

A. Orally. 

Q. 

A. 
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please, that the letter from White & Case which is 
referred to has been marked in this ease No. 16. I 
believe that is in evidence already, your Honor. 

Mr. Levy: Plaintiff’s Exhibit 16. 

Mr. Williams: May the witness examine Plain- 
tiff’s Exhibit 16? 

Q. I show you now Plaintiff’s Exhibit 16 and 
ask you whether that is a photostat copy of the 
letter you received from White & Case in reference 
to this matter, and coneerning which you have just 
testified ? A. Yes, it is. 

Mr. Williams: I am going to refer now to the 
matter of the so-called Hemisphere agreement, 
whieh has been marked in evidence in this ease as 
Exhibit 3-A. May the witness have an opportunity 
to examine that agreement? May the witness also 
examine Exhibit 3 together with 3-A, at the same 
time? 

The Court: Yes. 

Q. (By Mr. Willams): You have before you 
now [1172] Exhibit 3, which is an amendment to 
the basie agreement and an amendment of the agree- 
ment between Warner Bros. and United States 
Pictures dated May 20, 1946, and also 3-A, which 
is an agreement between United States Pictures 
and the Hemisphere Company. Did you at any time 
examine those agreements ? A. I did. 

Q. About when was it that you examined the 
agreements ? 

A. When they were sent on from the Coast, and 
I think about the date of the agreements. 
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Q. Yes. 

A. I can be sure of that by having a reference 
to the minutes of the Board of Directors at which 
this amendment to the basic agreement with regard 
to Hemisphere Films was enacted or was considered. 

Q. If I call your attention to Exhibit 20 in this 
case 

The Court: Mr. Clerk: Will you place Exhibit 
20 in front of the witness? 

The Clerk: Yes, your Honor. 

Q. (By Mx. Williams): You have before you 
now Exhibit 20, which is the record, or extracts 
from the minutes of a special meeting of the Board 
of Directors of Warner Bros. held on June 18, 
1946. Are those the minutes to which you refer that 
would [1173] help you in answering the question as 
to the time when you examined Exhibits 3 and 3-A? 

A. It states to my satisfaction that I had re- 
ceived the amendatory agreement between Warner 
Bros. Pictures, Inc. and United States Pictures at 
or shortly after the date of the agreement, May, 
1946, and then I made an analysis of it, a com- 
plete analysis of it, in a little bit shorter form, 
which JI presented to Major Warner and Mr. 
Schneider, which discloses the results of the change 
as it affected Warner Bros. Pictures, Ine. 

Q. Will you state what character of analysis 
you did make? 

A. I have before me a document, which bears 
date July 2, 1946, and that will give you a very 
good idea of what type of analysis I made. 
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The Court: Is that a document heretofore 
narked ? 

Mm Williams: No, it has not heen marked, if 
your Honor please. It might be marked for identi- 
ication. 

Q. Would you refer to that, and from that could 
you give us a statement of what the details of your 
unalysis were ? 

The Court: Mr. Clerk, will you mark the docu- 
nent the witness now has as Defendants’ Exhibit 
L. for identification. 

Mr. Levy: May I glance at it for a moment, 
7our Honor? [1174] 

The Court: Yes. 

The Clerk: So marked. 

(The document referred to was marked De- 
fendants’ Exhibit L for identification.) 

The Court: Please hand it to counsel. 

Mr. Levy: Thank you. 

The Witness: May I have the question, Mr. Re- 
o0rter ? 

(Question read.) 

The Witness: I could. 

Q. (By Mr. Williams): Will you do so, then? 

A. This is a memorandum which I prepared at 
she time: 

“The deal between Warner, U.S. Pictures and 
Hemisphere Films, Inc., a newly organized Cali- 
fornia corporation, the numerical control of whose 
stock is owned by U.S. Pictures, is on the following 
Dasis : 
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“The basic agreement between Warner and U.S. 
Pictures is to be amended so as to provide that the 
second of the six pictures which U.S. contracted to 
produce for Warner shall be the picture Pursued, 
which will be produced by Hemisphere on the War- 
ner lot. 


“U.S. will lend to Hemisphere 50 per cent of all 
cost of production which amount U.S. will [1175] 
borrow in cash and facilities from Warner. The 
other 50 per cent Hemisphere will borrow from The 
New York Trust Company. U.S. Pictures and War- 
ner will enter into an agreement with the bank 
under which the first moneys from the gross re- 
ceipts of the picture, after deducting distribution 
fees and expenses, will be paid to the bank until the 
loan with interest is paid. The profits of the picture 
will be divided one-third to Warner and two-thirds 
to Hemisphere (one-half of which will go to U.S. 
by reason of its ownership of approximately half 
of the stock of Hemisphere). This compares with 
the terms of the original U.S.-Warner basic agree- 
ment under which Warner would be entitled to 50 
per cent of the profits. 


‘Tt is estimated that the difference hetween 50 
per cent of the profits which Warner would be en- 
titled to receive under the original agreement with 
U.S., and the 33-1/3 per cent which it will now 
receive on the new arrangement covering the pic- 
ture Pursued will be somewhat made up by the fol- 
lowing: 
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‘*Gi) Warner’s participation in increased distri- 
bution eharges. [1176] 

‘‘Under the original basic agreement Warner is 
entitled to distribution charges of 20 per cent do- 
mestic and 25 per cent England, ete. The new agree- 
ment with Hemisphere provides that the distribu- 
tion charge for domestic shall be increased to 25 
per cent and for England to 30 per cent, with vary- 
ing rates for the rest of the world as provided in 
the original basic agreement between U.S. and War- 
ner. This differential of 20 per cent is to be split 
50-50 between U.S. and Warner. 

“(i) Warner’s participation in increased over- 
head charges in respect of this picture: 

“U.S. will provide stage space and ‘facilities’ for 
Hemisphere on the Warner lot and charge Hemis- 
phere as overhead 45 per cent of all direct cost 
items of the picture. This compares with a prob- 
able average overhead charge of 25 per cent which 
U.S. Pictures now pays to Warner under its basie 
agreement with Warner. The differential of 20 per 
cent will be divided equally between U.S. Pictures 
and Warner. 

“Gil) Warner’s equal participation in a 15 per 
cent service charge on national advertising, interest 
to be charged on advances, and $50,000 to be de- 
ducted from profit before Hemisphere [1177] parti- 
eipates therein. 

“U.S. Pictures in its agreement with Hemisphere 
will charge the latter a service charge of 15 per 
eent on the national advertising of the picture, 
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interest on its advances at the same rate as paid 
for the bank loan, and will also deduct from the 
profits $50,000. These amounts will be equally di- 
vided between U.S. Pictures and Warner. 

“Of course, increased distribution and overhead 
charges will diminish the net profits in which we 
share. Such profit is also adversely affected by an 
item of $17,500 for U.S. Pictures and Hemisphere 
lawyers fees charged to the cost of the picture. 

“Mr. Carlisle has made computations on a hypo- 
thetical $2,500,000 gross for the picture and his fig- 
ures show that Warner will receive practically the 
same financial benefit on the new basis as on the 
old. ($175,000 on the old against $167,000 on the 
new). He has also made computations on a basis 
of $3,000,000 gross and on such basis Warner would 
get somewhat more on the old basis than on the 
new ($362,500 on the old basis against $308,000 on 
the new). His figures are herewith [1178] presented. 
It should be noted that the larger the gross income 
the greater the disparity between old and new basis 
becomes. i 

‘‘U.S. and Warner each give up the same amount 
to make the deal on Pursued and share equally in 
the net return from the production and distribution 
of the picture. 

“Tf the transaction is approved, please let me 
know so that I can complete the preparaton of the 
necessary papers.” 

Subjoined to this is a typewritten note: 

“Mr. Albert Warner in the presence of Mr. 
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Schneider authorized 8. P. Friedman to proceed 
with the deal according to this memorandum.” 

Appended to which is a computation handed to 
me by Mr. Carlisle: “Assuming World Gross of 
$2,500,000,” a comparison of the old basis and the 
new basis; and the second sheet: “Assuming World 
Gross of $3,000,000,” a comparison of old basis and 
new basis. [1179] 

Q. Did you understand in connection with this 
deal who were involved in Hemisphere, what per- 
sonalities were involved in Hemisphere? 

A. I-was aware. 

@. And who were those persons? 

A. Teresa Wright, who played a very important 
role in Mrs. Miniver, and Niven Busch, her husband, 
who was the author of the screen play Pursued. 

@. Was any information given to you as to 
what, if any, were the demands of Niven Busch and 
Teresa Wright as to the use of the play and the 
service of Wright ? A. Yes. 

Q. From whom did you get that information? 

Mr. Levy: Just a moment. I object to the form 
unless the witness states about when and where 
and the circumstances. 

Mr. Williams: We are getting to that. I can 
only do it one at a time. 

Mr. Levy: Very well, Mr. Williams. 

The Witness: The question, please, Mr. Reporter. 

Mr. Williams: The first question was who gave 
the information. 

A. I believe a telepbone conversation with Mr. 
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Schwab or Mr. Sperling, but I am very hazy in my 
recollection of who told me about it. 

Q. What were you told? [1180] 

A. I was told that this was the deal which the 
Hemisphere people—which Niven Busch and Teresa 
Wright were willing to enter into to make this pic- 
ture with the use of Niven Busch’s script. 

@. When were you given that information? 

A. At or about the time of the transaction. 

Q. Were you given the information before the 
matter came on before the board of directors of 


the company? A. Yes. 

Q. Were you present at the board meeting when 
this deal was approved ? A. Yes. 

Q. The meeting of June 18th? A. Yes. 


Q. And was there any discussion of the deal 
among the directors at that time? 

A. There was none. 

Q. Was there any explanation of the deal to the 
directors? 

Mr. Levy: Just a moment, please. The witness 
said “There was none.” Does the witness mean no 
discussion ? 

The Witness: There was no discussion. 

Q. (By Mr. Williams): Was there any explana- 
tion of the deal to the directors at that meeting? 

A. Yes, I made the explanation of the deal. 

Q. Can you state generally what you stated to 
the board at that time? 

A. Relying on my memory, again, I stated to 
the board that it was proposed to substitute Pur- 
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sued for the second picture in the production sched- 
ule of United States Pictures, Inc.; that the Hemis- 
phere Corporation had been formed between United 
States Pictures and Wright and Niven Busch and 
that this picture Pursued would be the second pic- 
ture in the program of production by United States 
Pictures. [ explained the terms pretty much the 
same as I explained them in my memorandum to 
Mr. Warner and Mr. Sehneider. 

The Court: That is Exhibit L for identification ? 

The Witness: That is Exhibit L for identification. 

Q. (By Mr. Williams): At the time you con- 
sidered this matter and voted on it did you under- 
stand at that time that in order to obtain this story 
and the services of Teresa Wright it was necessary 
to make a deal of the character that was involved 
in this contract? A. Yes. 

Q. Did you understand that unless a deal of that 
character were made, that neither the story nor the 
services of Miss Wright could be obtained? 

Mr. Levy: Just a moment. I did not object to 
the previous question, your Honor, but this ques- 
tion goes one step further. I think the previous 
question was to the effeet: [1182] Did you under- 
stand—well, I forget just what the exaet wording 
was. Now we are going beyond that point, where 
the witness has to speculate on what a lot of other 
people had in mind. 

The Court: The question merely calls for his 
understanding. Of course, you may cross examine 
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him fully on the basis of that understanding if you 
wish. 

Mr. Levy: Very well, your Honor. 

The Witness: The question, please. 

(Question read by the reporter.) 

The Court: You may answer. 

A. Yes, that was my understanding. 

Q. (By Mr. Williams): Did you understand in 
voting for this transaction as a director that you 
were voting for a transaction which was favorable 
to the interests of Warner Bros. Pictures, Inc.? 

A. Yes. 

Q. And was it your intention to vote for a trans- 
action which would be for the interests of that com- 
pany ? A. It was. 

Q. Mr. Friedman, I call your attention to the 
meeting of the board of directors of Warner Bros. 
Pictures, Inc. which is evidenced by an exhibit in 
this case, Exhibit No.—I am referring to the meet- 
ing of August 17, 1950. 

A. I remember the occasion of the meeting, Mr. 
Williams. [1183] 

Q. Oh, yes, that is August 17, 1950, Exhibit 
No. 28. 

A. I remember the meeting of August 17, 1950. 

Q. You remember the meeting. That is the meet- 
ing at which there was brought up the matter of 
an extension or an amendment to the basic agree- 
ment between United States Pictures and Warner 
Bros. Pictures, and also some reference to the 
amendment of December 6, 1947? 
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A. I remember the mecting. 

Q. Yes. Were you present at that meeting? 

A. I was. 

@. And prior to the meeting did you have any 
information as to this matter being brought before 
the meeting ? 

A. I was on my holiday down at Nantucket Is- 
land, Massachusetts and Mr. Perkins, our general 
counsel, called me on the telephone and said that it 
was proposed that there be a further extension of 
the United States Pictures-Warner program and 
asked for my oral approval. And I told him that it 
certainly met with my approval. But the meeting 
was not held until I got back, and when I got back 
to New York that meeting was held and the resolu- 
tion which is in the minutes was enacted by the 
board of directors. 

Q. Was that matter explained to the board there 
at the time of the meeting? 

A. Well, I—— 

Mr. Levy: Does he know which matter you are 
referring [1184] to, Mr. Williams? 

Mr. Willams: The extension agreement. 

A. The extension agreements were stated to the 
board and what was proposed to do. 


Q. You voted in favor of that, did you? 

A. I did. 

Q. Did all the other directors vote in favor of it? 
A. They did. 

Q. 


Did you understand at that time in voting 
to that effect that you were voting for a matter 
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which was for the benefit of Warner Bros. Pictures, 
Ine.? A. Yes. 

Q. And did you intend in so voting to take ac- 
tion favorable to the interests of Warner Bros. Pic- 
tures, Ine. ? A. J did so intend. 

Q. Now I call your attention to the stockholders 
meeting of 1946, that was held in November 1946, 
and in particular to the notice of meeting and proxy 
statement accompanying it, dated January 10, 1946, 
which is Exhibit No. 21 in this case. Are you fa- 
miliar with that proxy statement ? 

A. I am familiar with the proxy statement and 
the notice. 

Q. Did you have anything to do with the prep- 
aration of the proxy statement? 

A. TI eollaborated in the preparation of it. 

Q. And in particular, with reference to that por- 
tion of the proxy statement which recites the terms 
of the deal between Warner Bros. and United States 
Pictures and the bank arrangements that were being 
made, did you assist in the drafting of that par- 
ticular portion of it? A. Yes, yes. 

@. May I ask you what was the purpose of put- 
ting this particular transaction into the proxy state- 
ment ? 

A. To conform with the rules of the Security 
Exchange Commission which required a statement 
of all transactions with directors. 

Q. And because Bernhard had been a director? 

A. And because Bernhard had been a director. 
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Q. Were you present at the meeting of the stock- 
holders whieh followed ? A. Yes, sir. 

Q. Was there any objection made by any per- 
son to this transaction at that time? 

Mr. Levy: Just a moment. That is assuming a 
state of facts not in evidence: Was there any ob- 
jection ? 

Mr. Williams: I am just about to put them in 
evidence. 

Mr. Levy: Was there any objection made hy 
any person to the 

Mr. Williams: At the hearing. 

Mr. Levy: to the contract Exhibit 1, is that 
what [1186] you said? 

Mr. Williams: Yes. 


Mr. Levy: Well, there is no evidence that the 
matter was brought before the meeting of the stock- 
holders of Warner Bros. 

Mr. Williams: The proyy statement itself is in 
evidence, showing that the members 

The Court: Is the purport of your question to 
ask the witness did he hear at the stockholders 
meeting any objection voiced? 

Mr. Willams: Any objection voiced. 

The Court: To Exhibit 1. Is there objection to 
the question in that form ? 

Mr. Levy: May it please the court, we have not 
in evidence—it seems that we have in evidence all 
of the stockholders mectings of Warner Bros. be- 
ginning with 1947 down to the present, but we 
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haven’t in evidence the minutes of the stockholders 
meeting of 1946. The witness 1s being asked—— 

The Court: Where is that? Where are the min- 
utes of that meeting? 

Mr. Levy: I do not know. 

Mr. Williams: You never asked for them. We 
provided counsel with everything they asked for. 

The Court: Are they available? 

Mr. Williams: They could be available on a day’s 
notice [1187] or so. We have provided counsel with 
everything they asked for. 

Mr. Levy: I believe that I asked for all of the 
meetings of the stockholders. Maybe I am in error. 
But, if you will examine my—— 

The Court: You may have been confused on the 
year. Do you wish them now? 

Mr. Levy: It is possible that I was confused, 
your Honor. 

Mr. Wilhams: We will get them for him. 

Mr. Levy: But the only reason I made the ob- 
jection, your Honor, is this: I have read the min- 
utes of the stockholders meetings each and every 
year. 

The Court: Including the year 1946? 

Mr. Levy: No, your Honor; those that are in 
evidence, beginning with the year 1947. And when 
the witness was asked the question: Was any ob- 
jection raised by any stockholder, I was in the 
dark and what I wanted to know was—what I 
wanted to make sure was that the question did not 
assume a state of facts not in evidence, namely, if 
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the question had not been brought up at the stock- 
holders meeting at all, to ask a witness a question: 
Did anybody object to it? would be just producing 
information, that is, gathering information into this 
record which would be contrary to the actual fact. 
And that is the only reason why I interposed the 
objection and that was why I was careful to note 
the form of Mr. [1188] Williams’ question. Other- 
wise it would just pass by. 

The Court: Do you wish the minutes produced 
of the 1946 meeting of the stockholders? 

Mr. Levy: Yes, your Honor. I have not seen 
them. I do not know what is in them, but I am 
quite sure that under the circumstances they would 
be informative. 

The Court: Can they be here tomorrow? 

Mr. Williams: They can be here tomorrow. 

The Witness: You have got copies here? 

Mr. Williams: Not the 1946. 

The Witness: You will have to telegraph New 
York for them. 

Mr. Levy: Well, I have no objection to the wit- 
ness’ recollection presently, under the cireum- 
stances, until they can be supplied, as long as the 
witness who was at the meeting will say: This 
proposition was brought up, et cetera, et cetera, 
and what transpired. I have no objection to that. 

The Witness: Very good. * * * * * 

The Court: The question, as I understand it, is 
this: Did the witness hear at that meeting any ob- 
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jection voiced to the transaction which is embodied 
in Exhibit 1? [1189] 

Mr. Levy: Assuming such transaction was pre- 
sented to the stockholders. 

The Court: No, without assuming anything. 

Mr. Williams: Without assuming anything. 

The Court: Except there was a meeting, he was 
present, and did he hear 

Mr. Levy: Any objection? 

The Court: ——any objection voiced, and you 
may cross examine him on it. 

Mr. Levy: Very well, your Honor. 

The Court: You may answer. 

A. My answer, heretofore given, is that no ob- 
jection was voiced by anybody at the meeting of 
the stockholders. 

Mr. Williams: You may cross examine. 

The Court: Before we leave the subject of the 
minutes 

Mr. Williams: We will get them as soon as we 
can. I thought we might possibly have a copy in 
my office, but if we have not, we will telegraph to 
New York for them today. 

The Court: Very well. 

Mr. Williams: I assume a copy is all that is 
necessary. 

Mr. Levy Surely. * * *°% et, [ilgoy 


Cross Examination 
Q. (By Mr. Levy): Taking that last meeting 
up that we just referred to, Mr. Friedman, before 
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we go any further, you were present at that meet- 
ing? 

@. You are referring to the stockholders meet- 
ing ? 

Q. Yes, of 1946? A. Yes, I Was. 

Q. Was the question presented at all to the 
stockholders, namely, the agreement between United 
States Pictures and Warner Bros. Pictures? 

A. Iam in doubt about that. 

Q. In other words, did anybody get up and 
say A. Exeuse me. I did not 

Q. an agreement has been entered into be- 
tween our corporation and Warner Bros. Pictures, 
and this, that or the othey thing are parts of the 
agreement? Did anybody say anything like it? 

A. I am in doubt about it, but I believe that 
Judge Morris, Hugh Morris, former Federal Judge 
in Wilmington, Delaware, who presided at the meet- 
ing read a memorandum which might have—I be- 
lieve it did—mention the fact that the contract such 
as advised to our stockholders in the proxy state- 
ment had been entered into between the corporation 
and United States Pictures. [1191] 

Q. Mr. Friedman, you were present at that meet- 
ing? A. Yes. 

Q. In your opinion, Mr. Friedman, had you been 
a stockholder who was merely attending that meet- 
ing, without any previous knowledge of any of the 
doings of the corporation, but having hefore you 
merely the proxy statement and having read care- 
fully, for that matter, the proxy statement and 
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having heard whatever was said by whomsoever 
who said it, in your opinion would you have known 
the substance of the agreement between Warner 
Bros. Pictures and United States Pictures? 

Mr. Williams: That question is objected to on 
the ground it calls for conclusion and speculation 
on the part of the witness, and incompetent, irrele- 
vant and immaterial. 

The Court: Objection sustained. 

Q. (By Mr. Levy): Were you a stockholder? 

A. Yes. 

Q. Of Warner Bros.? A. Yes. 

Q. I understood you to say that you collaborated 
on the drawing of the proxy statement—right? 

A. Ido not know what your understanding was, 
but I so stated. 

Q. And with whom did you collaborate in the 
drawing of that proxy statement? [1192] 

A. With Mr. Perkins, Mr. Bareford and Mr. 
Hessberg. Bareford and Hessherg are lawyers and 
assistant secretary. Mr. Perkins is general counsel. 

@: Yes. * * * * # 

Mr. Williams: 21, your Honor, is the proxy 
statement. 

Mr. Levy: Yes, that is the one I referred to, 21. 

Q. (By Mr. Levy): Now, Mr. Friedman, on 
page 3 of [1193] Exhibit 21, you testified that the 
paragraph of that exhibit which is headed by the 
words “Transactions between the corporation and 
directors,” which proceeds down to almost the bot- 
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tom of the page of that exhibit and which is fol- 
lowed by another paragraph making reference, to 
the loan agreement between Warner Bros. and The 
New York Trust Company, which continues on to 
the top of the following page of this exhibit—l 
understand that you were the author; is that what 
you want us to understand, that you authored that, 
that language ? 

A. Your question is what you understand. What 
I testified to was that I collaborated. 

Q. Did you author that language? 

A. I eollaborated in the language. 

Q. And the object of both of these paragraphs 
was merely to satisfy SEC regulations, is that cor- 
rect? 

A. That is one of the objects, and the other 
object is to advise the stockholders of the trans- 
actions. 

@. You say that that was one other object of 
those two particular paragraphs? 

A. Correct. 

Q. To advise the stockholders of what, Mr. 
Friedman ? 

A. To put them on inquiry if they wished fur- 
ther notice, to advise them that there were these 
transactions with directors. [1194] 

With directors? 

With directors. 

But with nobody else, is that right? 
No one else? 

That was close to the corporation ? 


Orore 
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A. I beg pardon. 

Q. With nobody else. These paragraphs were 
not directed to putting the stockholders on notice 
that a son-in-law of the chief executive of Warner 
Bros. is or was to be connected with the particular 
transaction covered by these two paragraphs? 

fy Midliecertanh =. 

Q. That was not an object, was it? 

A. No, that was not an object. 

Q. You knew at the time, of course, as you testi- 
fied that Milton Sperling was going into partner- 
ship or to be half-owner of stock of United States 
Pictures, did you not? A. Correct. 

Q. And you did not think, did you, it necessary 
for the stockholders to be informed of that fact, 
did you? A. I did not. 

Q. Although the relationship was present in your 
mind and you had an awareness of it at the time 
that you satisfied SEC regulations by the inclusion 
of these paragraphs, 1s that correct? [1195] 

A. I was aware of it. 

Q. So that you would say that these paragraphs 
were intended to satisfy SEC regulations, and in 
addition to that, put the stockholders on inquiry 
with respect to a transaction had between the cor- 
poration and a relative of its chief executive? 

A. Yes, sir. 

Q. You still cling to that answer, do you? 

A. I still cling to that answer. 

Q. I see. Is it fair to ask you whether or not 
you thought it important at that time that the 
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stockholders be informed of the relationship be- 
tween the chief executive of Warner Bros. and one 
of the persons interested in the contract that you 
were deseribing ? 

A. If I had thought it important, I would have 
suggested that it be incorporated in the notice or 
in the proxy statement. I did not think it was im- 
portant. 

Q. Did you give it consideration before you 
eame to the conclusion as to whether it was impor- 
tant, in your opinion, or not? A. Yes. 

Q. And did you consult with anybody else on 
that particular phase of it? A. Yes. 

Q. And after consultation with some other per- 
sons, you [1196] coneluded it was the concensus, 
or was it the unanimous opinion of those with whom 
vou collaborated, that the thing had better not be 
mentioned ? 

A. It was the concensus of opinion that it need 
not be mentioned. 

Q. That it need not be mentioned ? 

A. Correct. 

Q. Nobody dissented from that view ? 

A. No one dissented. 

Q. And may I ask now with whom you had these 
discussions on that particular subject ? 

A. Mr. Perkins, Mr. Harold Bareford, My. Ed- 
ward Hessberg. 

Q. Mr. Carlisle? 

A. Well, he may have been consulted on other 
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terms, other provisions of the proxy statement, or 
Mr. Martin who works with him. 
Q. Myr. Catchings? A. No. 
Q. Mr. Guggenheimer? Az ano? 
* ¥ # & % [1197] 

Q. Did you oversee, in any way, or did you do 
any act, or were you consulted in any way, with 
respect to the [1229] performance by the parties to 
that contract? 

A. Only with respect to the extensions when they 
were brought before the Board of Directors, of 
which I had knowledge in advance; but the per- 
formance of the contract I was not kept advised of. 

Q. You are speaking of which contract? 

A. The basic agreement as amended. 

Q. So that from the time the basic agreement 
was made, namely, Exhibit 1, down to this very 
day, you had no knowledge of any kind as to what 
was done in the performance of it, with the excep- 
tion of such knowledge as came to you when the 
subject of its amendment was presented to the 
Board of Directors? 

A. And where it was necessary for banking ar- 
rangements to be included—where the amendments 
were required in connection with banking arrange- 
ments, then I would know what the figures were, 
to some extent; but in the course of the years from 
1945 to 1953 I had no direct connection with per- 
formance of the contract. 

Q. May I ask you, Mr. Friedman, at whose in- 
stance were you elected a director of Warner Bros. ? 
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A. IJ was elected, I think, on the nomination 
of the Messrs. Warner. I was elected by the Board 
of Directors to fill a vacancy in 1930. 

Q. Just prior to 1945, prior to September 28, 
1945, [1230] at whose instance were you re-elected 
a member of the Board of Directors? 

A. ‘The Board of Directors names a slate and I 
was named by the Board of Directors. 

Q. Who in the Board of Directors does the 
naming of the slate originally? Who originally com- 
poses the slate? 

A. The presiding officer asks, ‘‘Are there any 
recommendations for change in the Board of Direc- 
tors ?” 

@. Whom does he ask? 

A. He asks the Board of Directors. 

Q. He doesn’t ask that of Mr. Harry Warner? 

A. If Mr. Harry Warner is the presiding officer, 
he would do that; or if Mr. Albert Warner is the 
presiding officer, he would do that. 
¥ % # * [1231] 

Q. Let me ask you this question pointblank: Is 
it generally Mr. Harry Warner who is asked if he 
wishes to make any changes in the personnel of the 
Board ? A. Never in my presence. 

Q. Let me ask you this question pointblank: 
Does Mr. Harry Warner, in effect, control the nam- 
ing of the Board of Directors? 

A. My statement is, unequivocally, “No.” 

Q. Have you read Mr. Carlisle’s deposition ? 

A. Yes. 
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Q. I direct your attention to what Mr. Carlisle 
said in his deposition. 

Mr. Williams: I objeet to the witness being 
called upon to comment on the testimony of another 
witness. 

Mr. Levy: J am not calling upon the witness to 
comment upon the testimony of another witness. I 
haven’t finished my question. 

The Court: The objection is overruled. Complete 
your [1232] question. - 

Q. (By Mr. Levy): Mr. Carlisle was asked as 
foilows: 

The Court: You are reading from where? 

Mr. Levy: JI am reading from Exhibit 113 in 


evidence. 

The Court: Page and line? 

Mr. Levy: Page 45, line—I am afraid I cannot 
answer that question without counting the lines, be- 
cause there are no numerals in the margin. 

The Court: Toward the foot of the page? 

Mr. Levy: Toward the foot of the page. 

The Court: Very well; you may proceed. 

Mr. Levy: This question was asked of Mr. Car- 
lisle: 

‘‘@. At whose instance were you elected a direc- 
tor of this company, Mr. Carlisle? 

‘A. Mr. Warner. 

“Q. Which Warner? A. HM. 

“Q. I take it that as annual election of direc- 
tors takes place, the directors are nominated by a 
group, a committee ? 
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“A. It is generally Mr. Warner there that is 
asked if he wishes to make any changes. 

“Q. And he in effect controls the naming of the 
Board of Directors, does he not? 

“A. That is those inside the organization. [1233 

“@. Yes. And are you mindful of that? 

“fA. Yes. 

“Q. Mr. Warner and his two brothers in effect 
control, do they not, whether or not you shall stay 
on as controller or assistant treasurer of the com- 
pany ? A. Certainly.”’ 

Q. I ask you, Mr. Friedman, does Mr. Warner 
and his two brothers in effeet contro] whether or 
not you shall stay on as an attorney for Warner 
Bros. Pietures, Inc. ? 

Mr. Wilhams: Just a moment, before you answer 
that question. I have no objection to the question 
whatsoever, but I object definitely to the ineluding 
of the reading of the testimony of another witness 
in the matter as making it argumentative in form 
and asking by implication for an improper com- 
ment on the veracity or correctness of the testi- 
mony of another witness. 

The Court: It is preliminary to the asking of 
the question, I take it. It is not a part of the 
question. 

Mr. Williams: If it is understood it is not a part 
of the question, I move to strike that part as being 
a voluntary statement by counsel which has no place 
in the reeord. [1234] 

The Court: Do you resist the motion to strike? 
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Mr. Levy: No. It is in evidence anyhow. 

The Court: Granted. Do you mean to ask, Coun- 
sel, for his understanding? 

Mr. Levy: Yes, your Honor. 

The Court: Do you have the question in mind ? 

The Witness: I haven’t the question in mind. 

Mr. Levy: I shall ask the question again. 

The Witness: Whether the three Warner broth- 
ers control my continuance in office as an attorney? 

Q. Whether the three Warner brothers control 
the employment by Warner Bros. of you, yes, Mr. 
Friedman. A. As an attorney? 

@. As an attorney, yes. 

A. The three Warner brothers own about 15 
per cent of the stock of the corporation, but if I 
became persona non grata to any of the Warners 
or to any other executive, I could not continue as 
an attorney, and would certainly feel that my pres- 
ence was no longer required or requested, and I 
would resign as an attorney. 

Q. That is because they are holders of 15 per 
cent of the stock? 

A. That is not the reason; but they are the chief 
executive officers of the company. 

Q. But you said something about 15 per cent of 
the [1235] stock. 

A. I said they own about 15 per cent of the 
stock, and if you consider that control, I don’t 
want to quibble with you on the word “control.” 

@. How do you consider it? 

A. I don’t consider it control. 
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Q. You don’t consider it working control either? 

A. I don’t consider it working control either. 

Q. Do you consider it as having considerable 
influence on the affairs of the corporation ? 

A. I would say it was quite a nueleus by which 
to obtain additional stock by proxy. 

Q. And that is the extent to which you think the 
Warner brothers had an advantage over any other 
stockholder in the situation ? 

A. Absolutely. 

Q. Only by virtue of the fact that 15 per cent 
of the stock ownership was a nucleus from which 
it could thereafter proceed to gather together the 
rest of the stockholders to act in accordance with 
what they conceive to be the thing to do? 

The Court: “It could’? 

Myr. Levy: They—whether the ownership or con- 
trol of 15 per cent of the stoek—— 

The Court: The question now is whether the 
witness [1236] understands it. 

The Witness: I understand it, and I would like 
to answer it. 

The Court: Very well. 

The Witness: The Messrs. Warner have been the 
executive officers of this corporation from its incep- 
tion. They have brought the corporation through 
thick and thin, financial difficulties of all kinds 

Q. (By Mr. Levy): May I interrupt? 

A. Please let me continue. I am entitled to an- 
swer your question, and the fact that they have done 
so well for the corporation, coupled with the fact 
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that they own 15 per cent of the control would 
indeed be a nucleus from which they could get huge 
stockholder proxies for re-election of directors. 

Q@. But you concede now, do you, or, if you 
don’t, please say so, that for whatever the reason is, 
the Warner brothers had control of this company ? 

A. They had 15 per cent of the stock of the 
company. 

Q. And that they controlled the operation of the 
company, did they not? 

A. J think that their opinions would be very 
much valued, but to say that they controlled the 
operations of this company simply by virtue of the 
fact that they own 15 per cent of the stock is not 
accurate. [1237] 

Q. In your judgment, Mr. Friedman, did they 
control the over-all policies or the basic policies of 
this company, 1n your opinion? 

A. JI think they did, but not by virtue of the 
fact that they own 15 per cent—— 

@. Irrespective— 

Mr. Williams: Just a moment. May the witness 
be allowed to finish his answer? 

The Witness: May I finish? 

The Court: Yes, finish your answer. 

The Witness: I said I think they would, but not 
by virtue of the fact that they own 15 per cent of 
the stock of the corporation. 

Q. (By Mr. Levy): But by virtue of what? 

A. By virtue of their past history and the suc- 
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cess with which they have managed the corporation 
from its inception right down to this date. 

Q. But, nevertheless, you concede that they con- 
trolled the policies of this corporation? 

Mr. Williams: Just a moment. That question is 
objected to as having heen asked and answered; 
and on the further ground it is argumentative in 
form. 

The Court: Sustained. 

Q. (By Mr. Levy): Mr. Friedman, before the 
Board of Directors acted on the contract, on the 
basic agreement, [1238] Exhibit 1 in evidence, at the 
meeting of September 28, 1945, did Major Albert 
Warner in substance convey to the directors pres- 
ent that the agreement was a good one for Warner 
Bros. and a beneficial one for Warner Bros. ? 

A. He gave it as his opinion that it was to the 
advantage of Warner Bros. Ince. 

Q. Would you say that he recommended its 
adoption ? 

A. I would say that he recommended its adop- 
tion. 

Q. Would you say that in what he said he con- 
veyed to the Directors present that Harry, Jack 
and Albert Warner would like to see the Board 
adopt this resolution ? 

A. J don’t think that is a fair statement. I don’t 
think that he said they would like it adopted. They 
wanted it submitted to the Board of Directors for 
their consideration, and the approval was recom- 
mended by Mr. Albert Warner. 
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Q. You are narrating what happened, but what 
I am asking you is this—you were present: I ask 
you whether from what you heard Mr. Albert War- 
ner say, did he convey to you, as an individual, now, 
the impression, did you carry away the thought, in 
other words, were you made aware, were you con- 
scious of the fact that Harry, Jack and Albert War- 
ner would like to see the Board adopt this resolu- 
tion? A. I carried away the thought 

Q. Yes or no. [1239] 

A. I can’t answer yes or no. 

The Court: Counsel, you are master of the ques- 
tion but the witness is master of the answer. He is 
under oath. 

Mr. Levy: I thought it was a categorical ques- 
tion. 

The Witness: May I have the question? 

(Question read.) [1240] 

The Witness: May I have the question, Mr. Re- 
porter? 

(Question read by the reporter.) 

A. I earried away the thought that they rec- 
ommended this deal as beneficial to the corporation 
but wanted to submit it to the board of directors 
for their consideration. 

Q. (By Mr. Levy): The fact that a son-in-law 
of the chief executive of the corporation was in- 
volved, and directly and indirectly in the issue be- 
fore you, did that play a part in the ultimate im- 
pression that you carried away with you from the 
words of Mr. Albert Warner? 
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A. I think it enhanced the value of the con- 
tract to Warner Bros. Pictures, Inc. 

Q. In other words, it struck you as the more 
favorable because of that cireumstance ? 

A. Correct. [1241] 

* * %* + 

Q. Did you have anything to do, directly or 
indirectly, with the amendment to the master con- 
tract which was made with respect to this Hemi- 
sphere business on December 9, 1947? 

The Court: Exhibit? 

Mr. Levy: Exhibit 5 in evidence. [1243] 

Cw a Eo 

Q. (By Mr. Levy): Did you participate either 
in the drawing of that agreement 
No. 

——or in any of the negotiations—— 

No. 

——that entered into it? A. No. 

This was out of your ambit entirely? 

At that time it was, yes. 

Are you familar with the transaction that 
is involved there? 

A. I am aware of it. I am not familiar with it. 

Q. You can contribute no information to this 
court with respect to any part of it, in your opin- 
ion? A. Regretfully, no. 

Q. Isee. You are aware, are you not, Mr. Fried- 
man, that the December 6, 1947 amendment to the 
master contract which is Exhibit 4 in evidence was 
not presented to the board of directors of Warner 
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Bros. for approval or disapproval at all? Are you 
aware of that fact? 

A. Iam aware of it, yes. [1244] 

Q. Mr. Friedman, I did not ask you why it was 
not presented to the board of directors. I merely 
asked you when you first became aware that there 
was such a thing as Exhibit 4. 

A. When I got back from my holiday about the 
15th of January in 1948. 

Q. Then you found certain memoranda on your 
desk which indicated—— 

A. I had a copy of the letter of transmittal to 
the [1245] trust department with the terms, the 
highlights of the amendment. 

2 GS oS EGY 

@. Were you aware of the fact that on March 
the 3rd, 1947 Mr. Harry Warner had guaranteed 
a promissory note of United States Pictures to 
the extent of $150,000? 

A. I don’t—I can’t say that I was aware of it 
at the time. It is hard for me to relate that knowl- 
edge to any particular time. I knew of the fact that 
Mr. Warner had guaranteed, endorsed a note of 
United States Pictures, but I can’t relate that 
knowledge to any particular time. 

Q. Is your recollection sufficiently active on that 
subject that you can say with some reasonable 
certainty how long after you came back from your 
vacation and found these documents on your desk 
did you ascertain the fact that Mr. Harry War- 
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ner had guaranteed, had individually guaranteed 
an obligation of United States Pictures to the tune 
of [1246] $150,000? 

eee iedidn't. If I may cotreet you, please, I 
didn’t find the documents. I found a copy of the 
letter of transmittal. 

@y Wes. 

A. Of December 26, 1947. And I am about to 
answer your question directly by saying I do not 
believe I had knowledge at that time that Mr. 
Warner, Mr. Harry Warner had guaranteed the 
loan. 

Q. I see. 

A. But it would be impossible for me to relate 
the time of my knowledge to any specific period. 

Q. But at any rate, you are specific and certain 
on this subject, that on December 6, 1947 you did 
not know that Harry Warner had theretofore, on 
March 3, 1947, guaranteed such an obligation ? 

A. I don’t think I did, Mr. Levy. 

Q. Having received that letter of transmittal 
which indicated that that amendment had gone 
through the various departments of Warner Bros., 
among which was the trust department, you did 
not call a meeting of the directors of Warner Bros., 
did you, to approve that particular transaction ? 
No, I did not. 

Although it had already been set in motion? 
I did not. [1247] 

Can you explain why you did not? 

I tried to explain before. 
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Q. Maybe the explanation was lost on me. I am 
sorry. 

A. When I saw the letter of transmittal, the 
copy of the letter of transmittal, a copy of which 
was directed to Mr. Carlisle and Mr. Schneider, it 
just passed away and I didn’t think enough of it 
to bring it before the next meeting of the board 
of directors. 

Mr. Levy: May I have Exhibit 4, please? 

Q. You read the letter, though, didn’t you, eare- 
fully ? A. My letter I read. 

Q. Did you read Exhibit 4, that amendment? 

A. No. No, I didn’t. 

Q. Did you get it? 

A. I didn’t get it, no. I only had a copy of the 
letter of transmittal. 

Q. Oh, I see. So that, in other words, what you 
got was a document that called your attention to 
the fact that such an amendment had been exe- 
cuted ? A. That is right. 

Q. But contents of the amendment were not 
made known to you, is that correct? 

A. Three or four high spots of the amendment, 
the change in the terms, the extension, and the 
change in the overhead and the distribution of 
profits. I think there were [1248] three or four. 

Q. Were called to your attention? 

A. Points that were called to the attention of 
the addresses of the letter. 

Q. Might I ask you this, Mr. Friedman, to the 
best of your recollection was the following called 
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to your attention: —and this is a letter addressed 
by Warner Bros. to United States Pictures, War- 
ner Bros. saying the following to United States 
Pictures: 

‘You agree that, prior to the commencement of 
the principal photography of any of the photo- 
plays hereinbefore referred to and about to be 
produced by you, you will advise us in writing 
whether the same shall be a remaining original 
photoplay or an additional photoplay, as herein- 
before referred to.’’ 

Do you recall whether the letter of transmittal 
advised you of the fact that that was part of the 
amendment that had been executed ? 

A. I couldn’t say for sure, but I think it did. 

Q. You think it did. Did that make any impres- 
sion on you, if it did? A. No. 

Q. Did you know what was meant by those 
words? A. Yes. [1249] 


* * * € & 


Q. No. I am talking of the time that you got 
the letter of transmittal. Did you regard this as 
an important change in the relationship between 
Warner Bros. and United States Pictures? 

A. I regarded it sufficiently as putting me on 
notice to examine the document and I obtained the 
document from the trust department. [1252] 

*¥ * & & F 

Q. Now we are down to, let us say, about Feb- 

ruary of 1947, aren’t we? A. 748. 
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Q. 748. I beg pardon. *48, when you examined 
this Exhibit 4? A. That is right. 

Q. Now, tell me, Mr. Friedman, is there any 
explanation for not having called a board of di- 
rectors meeting after you examined it? 

A. I gave it to you. 

Q. And it was? 

A. That it slipped my attention. I don’t know 
that I was the one charged with bringing it before 
the board, but at any date, it slipped my attention. 
I didn’t arrange to have it brought before the board 
at the next meeting. I don’t know when the next 
meeting took place, but I didn’t arrange it. 

Was it ever brought before the board? 
Yes, it was. 

When? A. In 1950. 

Three years later, is that right? 

Two years later. 

Well, December 6, 1947 to July 21, 1950? 
Tt was received by me on January 18th or 
January [1253] 28th, somewhere like that, in 748, 
and the next meeting of the board of directors was 
on July 17—I beg your pardon. The next time it 
was brought before the hoard was July 12, 1950. 


Go G2 G2 GE By 
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The Court: The second amendment you refer to, 
is that Exhibit 7 here in evidence? 

Mr. Levy: Yes, your Honor. 

Q. For the first time then did the board have 
before it the question of the amendment to the 
master contract which had already been in opera- 
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tion for some three years, two and one-half years, 
is that correct ? 

A. Ihaven’t any knowledge of that matter being 
[1254] brought before the board of directors or any 
individual director before that time. 

Q. Yes. Now, on August the 17th, 1950 the 
board of directors of Warner Bros. met once again 
to consider what to do with another amendment 
which was proposed, is that right? 

A. An amendment to extend the time to make 
three additional pictures. 

Mr. Levy: That is number what? 

Mr. Williams: Exhibit No. 7. 

Mr. Levy: Exhibit No. 7. 

The Court: Apparently Exhibit 23 is the min- 
utes of a special meeting of the board of directors 
of August 17, 1950. Is that what you refer to? 

Mr. Levy: Yes, your Honor. 

The Court: Do you have Exhibit 28, Mr. Clerk? 

The Clerk: Yes, your Honor. 

Q. (By Mr. Levy): Mr. Friedman, on the 17th 
of August, 1950 the board of directors of Warner 
Bros. met and the following people were present: 
Albert Warner, Waddill Catchings, 8S. Carlisle, 8S. 
P. Friedman, C. 8. Guggenheimer, R. W. Perkins 
and Samuel Schneider and Morris Wolf. I say 
they were present. I am reading from Exhibit 23 
which so indicates. 

A. You are not reading from the waiver of ne- 
tice, are [1255] you? 

A. No, I am not reading from the waiver of 


502 Charles B. Snuth vs. 


(Testimony of Stanleigh P. Friedman.) 

notice. I am reading from the secretary’s certifi- 
cation, namely, that a special meeting of the board 
of directors was held that afternoon of that day 
and there were present the following people. I ask 
you, Mr. Friedman, when you walked into that 
board of directors’ meeting on that day were you 
aware of the fact that Cloak and Dagger had been 
produced, Pursued had been produced, and My 
Girl Tisa had been produced ? 

A. I believe so. 

Q. Were you aware of the fact that Cloak and 
Dagger was a profitable picture, that Pursued was 
a profitable picture, namely, that there was a profit 
in it for both Warner Bros. Pictures and United 
States Pictures which they had divided? 

A. I believe I knew that. 

Q. Were you similarly aware of the fact that 
My Girl Tisa had been an unprofitable picture? 

A. J was aware of that. 

Q. Were you aware of the fact that the picture 
My Girl Tisa had cost in the neighborhood of a 
little less than $2,000,000 to produce and that it had 
grossed in the neighborhood of $600,000 or $700,000 
all together? Were you aware of that fact? 

A. I don’t think so. I don’t think I was aware 
of the [1256] figures. 

Q. Were you aware of the fact that it was an 
expensive picture to produce? A. No, no. 

Q. Were you aware of the fact that the grosses 
on it were extremely disappointing? 

A. I was not aware of that. 
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Q. But you were aware of the fact that the 
picture had caused a loss to the people who were 
interested ? 

A. I was not aware that it had caused a loss, 
but I was aware of the fact that it was not a suc- 
cessful picture. 

Q. And that is as far as your knowledge went? 

A. That is as far as I had any knowledge or 
that was brought to the attention of the directors. 
*¥ + &€ H [1257] 

Q. Mr. Friedman, let me put it this way: Let 
us assume that somebody got up in that meeting 
of August 17, 1950 and notified you to the follow- 
ine effect: Mr. Friedman, My Girl Tisa has re- 
sulted in a loss of $1,200,000; Warner appears to 
have lost approximately $800,000 and some [1264] 
odd as the result of the production of that picture. 
If United States Pictures does not produce a suc- 
cessful picture in its fourth venture, namely, a pic- 
ture which would produce profits so that Warner 
ean recoup out of the fourth picture, the loss that 
it sustained on the third picture, namely, My Girl 
Tisa, Warner would be in the position where it 
would have to look to the fifth picture, if possible, 
to recoup its loss sustained on the third picture; 
and if it did not recoup it on the fifth picture, it 
would have to recoup it out of the sixth picture if 
it was there to recoup from on the sixth picture; 
and if after the sixth picture had been produced 
and Warner had not recouped its $800,000 loss, 
then United States Pictures would be obligated to 
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pay Warner that $800,000 four years from the first 
general release of the last picture produced by 
United States Pictures? 

A. Is that a question? Is that a question to me? 

Q. If someone had told you that? 

A. Is that a question to me or argument? 

A. No, no. I am directing a question to you. If 
somebody had gotten up and made that statement 
to you at that time and informed you gentlemen 
on the board of directors that that was the fact, 
would you have taken that into consideration? 

A. Nobody did. 

Q. Nobody told you? [1265] 

A. Nobody told us that. Nobody raised that 
question. You are calling upon me to speculate 
whether my brother would have liked green cheese, 
and I say I have no brother. 

Q. That may be right, Mr. Friedman. Are you 
aware of the fact, Mr. Friedman, that on Au- 
gust 12, 1952 a further extension of time was 
granted by Warner Bros. to United States Pic- 


tures? A. I am aware of that. 
Q. Of the performance of the terms of the basic 
agreement? 


A. JI am aware of the existence of the contract 
you have just referred to, August 12, 1952 I believe 
it is. 

Q. Was there a meeting of the board of di- 
rectors that preceded or succeeded the signing of 
that extension ? A. I don’t recall. 


a | 
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The Court: That is Exhibit? 

Mr. Levy: Schedule H attached to the Plaintiff’s 
Exhibit 107 in evidence. 

Q. Do you not recall whether there was a meet- 
ing or not? 

A. I don’t recall whether there was a meeting 
or not. 

Q. So far as you know, that agreement was 
just signed by Mr. Obringer without any authority 
from the board of directors? 

A. I don’t know, Mr. Levy. If I did, I would 
tell [1266] you. [1267] 

CS Re SS 

Q. (By Mr. Levy): Do I understand correctly, 
Mr. Friedman, that after Mr. Freston had pre- 
pared Exhibit 1, you authored an addition to it or 
a change in it? A. I so testified. [1270] 

@. And it was you who inserted the clause that 
Exhibit 1 in effect shall not become operative until 
November 7, 1945? 

A. I drafted that clause. 
ae SS HP BS Ay 

Q. (By Mr. Levy): Was there any relation be- 
tween the payment to Mr. Bernhard of his salary 
up to November 7 and the inclusion of that par- 
ticular clause by you into that contract? 

A. No—I just included it because Mr. Bern- 
hard [1271] requested that this contract become 
operative at that future time, and it might have 
been in his mind that he was going to draw the 
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$3,000 a week until that time, but I had no aware- 
ness of that. 

Q. Who requested you to insert that clause in 
that contract? 

A. My recollection is that Mr. Bernhard did. 

* + * & 

Q. To the best of your recollection, when did 
you have that conversation with Mr. Bernhard? 

A. <A week or two before the date of Exhibit 1. 

Q. A week or two before September 28, 1945, 
at which time the Board of Directors approved the 
contract ? A. Yes. [1272] 

Q. In other words, you had had a contract in 
your possession for a week or two prior to the 
meeting of September 28? 

A. I believe so. 

%* & ¥ 8 + 

Q. Coming back to the meeting of September 25, 
1945, the meeting of the Board of Directors, Mr. 
Bernhard prior to that time had already told you 
he wanted you to include this November 7 clause 
in the contract? 

A. Prior to the meeting, yes. 

Q. Prior to the meeting at which the Board 
voted him $78,000 severance pay; is that correct? 

A. Yes, that’is correct, 7" = mai 

Q. I believe you testified you had known Mil- 
ton Sperling since 1932. Did you say that, or did 
Mr. Freston say that? I have forgotten. 

A. I was at his wedding. 
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Q. You were at his wedding. That was in 1939, 
wasn’t it? 

A. JI think so. I have forgotten when. Whenever 
his wedding was, I was there. [1275] 

*¥ * & & ¥ 
SAMUEL SCHNEIDER 
ealled as a witness on behalf of the defendants, 
having been first duly sworn, testified as follows: 
¥ & & & 
Direct Examination 

Q. (By Mr. Williams): Mr. Schneider, you are 
employed by Warner Bros. Pictures, Inc.? 

A. I am. 

Q. How long have you been in the employ of 
that company ? A. 30 years. 

Q. What is your present capacity with the 
Company ? 

J am a vice president. I am a director. 
How long have you been a vice president? 
Since 1944. [1298] 

How long have you been a director? 

Since 1944. 

Prior to that time, what were your positions 
in the Company, beginning with when you first 
started there? 

A. I started in the accounting department, and 
I have gradually worked in practically all of the 
departments of the Company, and at present I 
would designate my position as assistant to the 
president. 

@. Are you active in all phases of the business 
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of Warner Bros. Pictures, Inc. and its subsidiary 
companies ? A. JI am. 

Q. Which includes matters of production, dis- 
tribution, and, when they had theatres, exhibition ? 

A. Yes. 

Q. You had your offices in New York City, I 
take it? A. Yes. 

Q. In addition to the work you do at New York, 
do you from time to time go to other places in 
the country in connection with the business of 
Warner Bros. Pictures, Inc.? A. I do. 

Q. To what places? ' 

A. I make periodic trips to the .West Coast 
Studios, I would say about two times a year. I have 
made trips throughout the country to our distribu- 
tion branches. I [1299] have made many trips to 
the foreign countries. 

Q@. All in connection with the business of War- 
ner Bros. ? A. Yes. 

Q. In your functions, do you keep in touch 
with Harry M. Warner, Jack Warner, Mr. Perkins, 
Mr. Carlisle, Mr. Friedman, Mr. Bhimenstock, 
and Mr. Kalmenson, and the other department 
heads of Warner Bros. Pictures, Inc. and its sub- 
sidiaries ? A. Yes, I do. 

Q. Mr. Harry M. Warner is normally on the 
Coast? A. Yes. 

@. And has been for a number of years past? 

A. Yes. 

Q. What is your method of communication with 
him? 
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A. We constantly talk on the phone. During my 
trips to the Coast I am practically fifty per cent 
of my time with him, and during his trips to New 
York we are constantly discussing business matters. 

Q. How about your relations with J. L. War- 
ner? A. The same. 

Q. In other words, your communication with 
him on production matters is by telephone, and also 
you meet him personally on the Coast, or if he 
happens to be back East? A. Yes. 

@. Is that true of the contact with other heads 
of [1300] Warner Bros. and its subsidiaries ? 

A. Yes. 


@. In the practice of the Company on matters 
involving large sums of money and other matters 
of importance to the Company, when they come up, 
is there a practice with reference to the discussion 
of the various features of those matters among the 
executive officers of the Company? 

A. Yes. Any important matter in our company 
is discussed between the Warners, myself, and the 
heads of the departments. 

Q. Do you have in mind the contract which has 
been marked in evidence in this case as Exhibit 1, 
which is the contract dated the 28th of September, 
1945, between Warner Bros. and United States 
Pictures? A. Yes. 

Q. Are you familiar with that contract? 

aT am. 

Q. When did you first learn of the fact that a 
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deal of some sort involving Milton Sperling was 
in contemplation ? 

A. I would say at least a year before the sign- 
ing of the contract. During my trips to the Coast 
and during Mr. Warner’s visits in the East, we 
discussed the possibility of Milton Sperling being 
connected with our Company. [1301] 

Q. What was the substance of what was said by 
Mr. Warner and of what was said by you on that 
subject? 

Mr. Levy: May we have some expression from 
the witness as to the time that he is referring to? 

Mr. Williams: I will do that, your Honor. 

Q. You said that you first learned of this, or 
this matter first came to your attention about a 
year before the contract was signed. How many 
conversations, as nearly as you can remember, did 
you have on that subject with Mr. H. M. Warner? 

Mr. Levy: May I ask which subject counsel is 
referring to? 

Mr. Williams: The subject we are talking about. 

Mr. Levy: May the subject be described a little 
more definitely ? 

The Court: You are referring to Exhibit 1? 

Mr. Williams: I was referring to the matter 
of Milton Sperling becoming associated in some 
manner with Warner Bros., which is the subject 
J directed the witness’ attention to in the previous 
question. 

The Witness: I would say a half a dozen times. 

Q. Were those times during the interim between 
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the year before September 28, 1945, and that date? 

A. Yes; approximately. 

Q@. Can you any more closely remember or state 
at the [1302] present time the date or time of any 
one or more of those conversations? 

A. I know that I visited the Coast at least twice 
during that year, as I do every other year, and I 
know Mr. Warner was in New York, and we had 
long discussions about Milton Sperling as we do 
about other important matters. 

Mr. Warner asked my opinion as to Milton Sper- 
ling becoming associated with our company, and 
in what capacity, and how would he fit into our 
business; and I gave him my opinion. 

Q. What did he say in those conversations and 
what did you say in those conversations? Be a little 
more specific, or as specific as your memory will 
permit. 

I want as much of the conversations as you can 
remember. 

Mr. Levy: May it please the court, may we have 
an expression from the witness as to when this 
first conversation occurred, or is he about to refer 
to all of the conversations; in other words, the 
substance? Is he going to give us the substance 
of all of his conversations in his one answer, or is 
he going to give the substance of the first conver- 
sation and progressively go on until it comes to the 
sixth or seventh? 

I object to the form of the question on the 
ground [1303] that the answer will not be suffi- 
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ciently informative of the facts that we are seeking 
to be brought out. [1304] 

Mr. Williams: It will be our misfortune, I sus- 
pect, your Honor. I thought I was making it clear 
that the witness was to answer as to the substance 
of all these conversations that were being had dur- 
ing that period of time preceding in connection 
with this contract. [f I was not sufficiently clear, 
I will now ask him. 

Q. Are you able to differentiate or state as be- 
tween these various conversations what was said at 
one of them and what was said at another? 

A. I couldn’t possibly say at what date I had 
a conversation. I can only refer to the visits that 
I made to the coast and Mr. Warner’s visit to the 
East, during which time we discussed Milton Sper- 
ling as well as other matters. 

The Court: Are you able to relate the substance 
of the conversations in the chronological order in 
which they occurred ? 

The Witness: I might. 

The Court: I take it we are at the first conver- 
sation. 

Mr. Williams: Yes. 

@. Can you remember what was said the first 
time you talked with Mr. H. M. Warner on that 
subject? 

A. Without remembering a date, the first con- 
versation with Mr. Warner was: What do I think 
of Milton Sperling becoming connected with our 
company in a production capacity? [1305] And in 
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our business the most important thing in our busi- 
ness is production of motion pictures. We are con- 
stantly discussing that subject, as we are discussing 
the subject today. 

When Mr. Warner spoke to me about Milton 
Sperling, I knew prior to his conversations about 
Mr. Sperling what his business had been, what his 
experience had been, what pictures he had _ pro- 
duced, what work he did at other companies. 

After discussing the matter with Mr. Warner I 
discussed the matter with other executives in our 
company so I ean form a better opinion as to how 
Mr. Sperling would fit into our company. 

Q. Did you answer Mv. Warner at once when 
he asked you what you thought of having Milton 
Sperling come in in a productive capacity or pro- 
duction capacity? Did you answer him at once, or 
did you answer him later? 

A. At the beginning we had a general discus- 
sion and 

Q. What I am trying to get at is: What did 
Mr. Warner say to you and what did you say to 
him ? 

A. The substance of the conversation was: What 
do I think of Milton Sperling becoming connected 
with our company in a production capacity. My 
answer was, and it would be the same with any 
other person that he would suggest, and that is that 
if the person has the ability and the company can 
work out the proper deal, that it might be the 
right thing for our company. [1306] 
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And subsequent to that I discussed the matter 
with other executives of our company, as we usually 
do in our business, and in subsequent conversations 
with Mr. Warner and other executives we developed 
the idea of Mr. Milton Sperling becoming connected 
with our company in a production capacity. 

Q. After you first talked with Mr. Warner with 
what other executives of the company did you dis- 
euss the matter of Mr. Sperling becoming asso- 
ciated in a production capacity? 

A. The most important two people that I dis- 
cussed a matter of this kind would be Jack Warner 
and our salesmanager, Mr. Kalmenson. And I had 
many conversations with those two individuals on 
this matter. 

Q. Have you given us the substance of the first 
conversation you had with Mr. H. M. Warner? 

A. Yes. 

Q. Can you remember the next time you talked 
with him on the subject? 

A. I couldn’t fix any dates, as I said. 

Q. I understand that, but can you remember 
the fact of your having a second conversation on 
the subject? 

A. Yes. I had many conversations and, as I 
said, they were during my visits to the Coast, dur- 
ing his visits to New York, and on the telephone. 
And in subsequent conversations we went more 
deeply into the matter as to how he could be con- 
nected with our company, in what capacity. [1307] 
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Q. What was said by Mr. Warner and what was 
said by you on that subject? 

A. Well, I could best summarize Mr. Warner’s 
conversations to me by saying that he suggested 
that Milton Sperling be connected with our com- 
pany in a production capacity. At the beginning 
there were no details as to what capacity that 
might be, and we discussed the possibility of him 
coming in as a producer or as assistant to Jack 
Warner, or in some sort of a setup, as we have in 
our business, of a producing unit producing pic- 
tures which would be distributed through our com- 
pany. And, as I discussed the matter with other 
executives in our company, Mr. Jack Warner, Mr. 
Kalmenson and others, as we went along we de- 
veloped the plan until it was finally finalized into 
the form that we made the agreement. 

Q. During those conversations did you talk with 
Milton Sperling about the subject at all? 

A. Oh, yes. 

Q. When did you first talk to Milton Sperling 
about it? 

A. Well, I could not fix the date hnt it was 
sometime prior to the signing of this contract I had 
a few conversations with him. . 

Q. Then do you remember about how long it 
was before the contract was signed ? 

A. No, I ecouldn’t. 

Q. I will ask you this: At the time the contract 
eame up before the Board of Directors for action 
you were in New York, were you? [1308] 
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A. No. 

Q. Were you at that time on the Coast? 

A. Yes. 

@. And had you been on the Coast for some time 
then ? A. About two weeks, I would say. 

Q. During 

Mr. Levy: Pardon me. May we have the record 
clear on the subject? He said “at the time the mat- 
ter came on for action by the board of directors.” 
You refer to September 28, 1945? 

Mr. Williams: Yes. | 

Q. You so understood, did you, that I was talk- 
ing about September 28, 1945, when the board acted 
on this contract? 

A. JI was not in New York on the day that the 
contract was approved by the board. 

Q. Yes. 

A. I know that because I looked it up. 

Q. Mr. Schneider, you say you had been on the 
Coast, by which I suppose you mean you had been 
at the offices of the company out in Burbank and 
out here generally in connection with the business 
of the company for about two weeks prior to that 
date, September the 28th? A. Yes. 

Q. During that time had you seen Milton Sper- 
ling and [1309] talked with him about the matter? 

A. I couldn’t remember. 

Q. You have spoken of having talked with Mr. 
H. M. Warner and how this subject was developed. 
Do you know who first suggested, as far as your 
knowledge goes, who first suggested that the matter 
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of having Milton Sperling connected with the com- 
pany should be in the form of a separate producing 
company or separate producing organization to 
make pictures for Warner’s distribution ? 

A. To the best of my recollection, that was a 
result of a number of conversations between various 
people. I couldn’t recollect who made the sugges- 
tion, specifically. 

Q@. What persons do you refer to when you say 
conversations among various people? 

A. Harry Warner, Jack Warner, Albert War- 
ner, myself, Mr. Sperling, Mr. Joe Bernhard. 

Q. Do you remember when it was that Mr. Joe 
Bernhard’s name first came into the discussion in 
connection with this matter of Milton Sperling be- 
coming connected with the Warner organization ? 

A. Well, during my conversations with Mr. 
Warner Mr. Bernhard’s name was also suggested 
as a possible man to—well, Mr. Bernhard’s name 
Was suggested at the time that it was decided that 
a unit would be set up. 

Q. And it was Mr. H. M. Warner who first men- 
tioned Mr. [1310] Bernhard’s name to you, was it? 

A. J would imagine that it was. 

Q. Did you talk with Mr. Bernhard on that 
subject ? A. Yes. 

Q. And how many talks did you have with him? 

A. J had a few talks with him in New York. 

Q. What was the substance of what you and he 
said to each other on the subject? 

A. Well, Mr. Bernhard and myself, we worked 
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closely together, and he discussed with me the 
possibilities of being connected with a unit to pro- 
duce pictures at our studios. He asked my opinion 
of it. He asked what I thought would be the possi- 
bilities of such a unit in the future. I gave him my 
opinion. I told him. 


Q. What did you tell him? 


A. I told him that the most important function 
in our company is the making of motion pictures; 
that, from my experience, the people, business peo- 
ple who had experience in running theatres, such 
as Mr. Bernhard had, and an all-around experi- 
ence as to the public’s taste for pictures would be 
a very important adjunct to a production unit. I 
base that on the knowledge that in other companies, 
specifically Paramount, that 


Mr. Levy: May I interrupt at this time? I think 
the witness is going beyond the purview of the 
question and [1311] what he is about to testify ap- 
pears very plainly to be not responsive to the 


question. 

Q. (By Mr. Williams): JI do not know how 
much of this you said to Mr. Bernhard or how 
much you did not, but confine yourself to what you 
said to Mr. Bernhard on the subject, Mr. Schneider. 

A. I told Mr. Bernhard that the most important 
function in our business was the production of mo- 
tion pictures. That the knowledge of a man of his 
caliber and his experience would be very important 
in a producing unit. And I told him that there was 
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a very good future in an enterprise of that kind 
and it would be very good for our business. 


Q. You have spoken of your discussions with 
Harry Warner and Jack Warner and Mr. Sperling 
and Mr. Bernhard. What was the substance of your 
discussion with Mr. Kalmenson on this subject? 


A. I discussed with Mr. Kalmenson, who is our 
sales manager, the possibility of a man like Milton 
Sperling being connected with our company, and 
then the possibility of a producing unit being set 
up which would produce pictures for our company. 
And we discussed between ourselves that it would 
be a good thing for our company because an in- 
dependent unit is able to attract outside talent. 
And Mr. Kalmenson is always willing for a unit 
of that type to be set up, so that we would obtain 
motion pictures. [1312] 


Q. What did he say with reference to this par- 
ticular matter of a unit involving Joseph Bernhard 
and Milton Sperling, as to whether he was favor- 
able or unfavorable to that particular setup? 

A. Well, he thought like I did, that with Mr. 
Sperling’s ability and Mr. Bernhard’s ability, that 
they could set up a production unit that would 
attract talent and would make a ealiber of picture 
which would be beneficial for our company. 

Q. What was the situation with reference to 
what number, or the pictures that you had available 
at that time? In other words, what I am getting 
at is: Was Warner Bros. in such a condition that 


20 Charles B. Smith vs. 


(Testimony of Samuel Schneider.) 
it was desirable that you should have more product 
than you were getting at the time? 

Mr. Levy: I object to the question on the ground 
that it calls for a conclusion. I have no objection 
to the witness relating the Warner inventory at the 
time, though I think the question calls for a con- 
clusion. 

Mr. Williams: Inventory is meaningless. 

The Court: Overruled. You may cross examine 
him on the conclusion if you are so advised. You 
may answer. [1313] 

The Witness: The condition in a motion picture 
company such as ours is always at a point where 
we need product. It is not a question of whether at 
that time we had a sufficient number of pictures to 
release that year. It was a question of how will we 
get the next batch of pictures, and we are constantly 
seeking producer or production contracts, stars, di- 
rectors, stories, and we are always in search for 
mediums to obtain motion pictures. 

®. At that tme how many exchange centers or 
exchanges did Warner Bros. operate in the United 
States ? A. About 35. 

Q. How many theatres in the United States were 
served by those exchanges? 

A. Over 400. 


Q. I am not talking about Warner theatres; I 
am talking about theatres as a whole. 

A. I would say anywhere from fifteen to eigh- 
teen thousand. 


fo 
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Mr. Levy: May we have a definition of what “as 
a whole” means? 

Mr. Williams: JI mean all theatres in which they 
show licensed pictures. 

Mr. Levy: You mean theatres other than thea- 
tres owned by Warner Bros. Pictures? 

Mr. Wilhams: Certainly; that is what I am 
talking [1314] about. 

Q. You understood me, didn’t you, that J was 
talking about theatres in which Warner Bros. h- 
censed pictures? A. Yes. 

Q. Including their own theatres? A. Yes, 

Q@. How many theatres in the United States 
were owned by Warner Bros. at that time? 

A. Over 400. 

Q. Jn foreign countries did Warner Bros. have 


distribution organizations? me Wes 
@. In how many foreign countries, approxi- 
mately ? A. Over 40. 


Q. In England or in the United Kingdom, spe- 
cifically, did Warner have additional distribution 
organization? Did it have an interest in theatres? 

A. Yes: we own 3714 per cent of a circuit of 
theatres, over 400. 

Q. In the United Kingdom? A. Yes. 

Q. Did Warner own theatres in any other coun- 
tries outside of the United States and the United 
Kingdom? 

A. At that time we had a few. [1315] 

Q. J am referring always, Mr. Schneider, to 
before the 2nd of March of this year, before there 
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was a complete disposition of Warner theatres 
under a decree of the Federal Court. A. Yes. 

@. And this situation, concerning which you 
have been testifying, is the situation that existed 
in 1945? A. Yes. 

@. Prior to September 28, 1945, as has been 
shown here in this case in evidence, Warner Bros. 
had made several production-distribution contracts 
with several different organizations. 

Were you aware of that fact at that time? 

A. Yes. 

Q. Were you aware of the fact that they had 
first made the Cosmopolitan contract back in 1936? 

A. Yes. 

Q@. And later the Capra and the Bette Davis 
and the other contracts that have been shown in 
evidence here? A. Yes. 

Q. Was it at that time your opinion that the 
making of production-distribution contracts as a 
method of obtaining pictures was of advantage to 
Warner Bros. ? 

Mr. Levy: May we have an expression from Mr. 
Williams as to what he means by “at that time,’’ 
specifically ? [1316] 

Mr. Williams: The time I have been talking 
about. 

Mr. Levy: Namely? 

Mr. Williams: September, 1945. 

The Witness: Every contract that we ever went 
into, we did it with the knowledge, or we did it 


in 
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with the thought that it would be to the benefit of 
the Company. 

Q. (By Mr. Wilhams): That is not answering 
my particular question. 

My question was: In September, 1945, was it 
your then opinion that the making of contracts 
with independent produeers, that method of obtain- 
ing product for distribution by your company was 
of advantage to Warner Bros., that type of con- 
tract? A. Yes. 

Q. In addition to talking this matter of the pro- 
posed agreement over with Sperling and Bernhard, 
with M. H. Warner and the other persons you have 
mentioned, did you talk over the matter with Mr. 
Friedman ? A. Yes. 

Q. With Mr. Perkins? 

A. I might have. 

Q. Did you discuss the matter with Mr. Car- 
lisle? A. Yes. 

Q. Mr. Carlisle is the head of the accounting 
department, is he not? [1317] 

A. Yes; he is the controller. 

Q. Do you remember any other persons with 
whom you discussed the matter? 

A. I might have discussed the matter with Mr. 
Freston. I am not sure, though. 

Mr. Levy: May we have some indication of the 
time that the witness has referred to, when he dis- 
cussed the matter with Mr. Freston ? 

Mr. Williams: If the witness ean remember. 


524 Charles B. Smith vs. 


(Testimony of Samuel Schneider.) 

The Witness: Prior to the signing of the con- 
tract. 

Q. Can you fix it any more definitely than that? 

A. No. I might have discussed it with other 
people of which I am not sure, like Mr. Trilling 
in our studio, and Mr. Obringer. 

Q. Mr. Trilling has what position? 

A. He is the assistant to Jack Warner. 

Q. And Mr. Obringer? 

A. He is in our legal department. 

Q. Is it your recollection you did discuss it with 
those men? A. I wouldn’t be sure. 

Mr. Levy: When you say ‘‘it,’’ was “‘it” re- 
ferred to in the question concerning the desira- 
bility of having Sperling come into the organiza- 
tion ? 

Mr. Williams: It refers to what I was asking 
about, [1318] the deal with Sperling and Bernhard 
to make pictures. 

Mr. Levy: I see. 

Q. (By Mr. Williams): Mr. Schneider, did you 
see the contract that was finally signed, or what 
purported to be a draft of it, at any time before 
it was signed, that is, the actual contract itself? 

AY TT couldn't recall 

Q. What was your understanding at that time 
as to what the terms of the contract were? 

A. I knew 

Mr. Levy: May we have the time again fixed ? 

Mr. Williams: I just got through saying “at 
the time of the signing.” 
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Mr. Levy: At the time of the signing? 

Mr. Williams: Yes; at the time of the signing. 
I just got through saying it. 

Do I have to keep saying it in every sentence? 

Mr: levy: No; sorty. 

The Witness: I was familiar with all the terms, 
of course, prior to the signing. 

Q. (By Mr. Williams): State to the best of 
your recollection what you now remember the terms 
were. 

Mr. Levy: I move to strike the answer of the 
witness on the ground it is a conclusion. 

Well, I will withdraw the motion. [1319] 

Q. (By Mr. Williams): State, as nearly as you 
ean now remember, what you then knew in detail 
as to what the terms of the contract were. 

A. The final terms of the contract, as I remem- 
ber them, and as I know them now, were that 
United States Pictures would produce six pictures 
in a period of three years; Warner Bros. Pictures 
would put up 50 per eent of the money, United 
States Pictures would put up 50 per eent of the 
money; Warner Bros. Pictures would receive 20 
per cent for domestic distribution, 25 per cent for 
distribution in the United Kingdom, and a schedule 
of distribution charges in the other foreign coun- 
tries; that Warner Bros. would charge to the cost 
of production 30 per cent of its production facili- 
ties, and 18 per cent of the facilities furnished by 
United States Pictures; which formula was arrived 
at by Price, Waterhouse. 
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Warner Bros. Pictures would advance the cost 
of prints, advertising and other charges. 

That when the pictures were distributed, we 
would deduct our distribution charges and the other 
charges that I mention. 

The next money would be paid toward the United 
States Pictures’ 50 per cent advance for produc- 
tion. The next money we would deduct as our ad- 
vanee for production, and the balance would be 
divided 50-50. [1320] 

Also that United States Pictures would endeavor 
to obtain stories, personalities, without which they 
couldn’t produce pictures; that we could recoup 
any losses from subsequent pictures, and in the 
event there was a loss not recouped, that at the 
end of four years after the release date of the 
final picture, United States Pictures would pay us 
the difference. 

Q@. Have you now related what you remember as 
to your then knowledge of the contract? 

A. Yes. 

Q. Was it your opinion at that time that that 
contract was favorable to the business interests of 
Warner Bros.? A. Yes. 

Q. What advantages, if any, are there to a 
studio like Warner Bros. having an independent 
producing unit within the studio? 

A. The greatest advantage, as we look on it, is 
that they are able to obtain the services of stars, 
directors, writers; they are able to obtain stories. 
Warner Bros. are always in a favorable position 
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with a contraet of that type because they absorb 
part of our overhead. We obtain the distribution 
charges. We also use other facilities of our organ- 
ization, such as checking theatres, and our prints 
which are furnished by [1321] our laboratory, so 
that we absorb the overhead charges in our labora- 
tory. The use of our music and our music compa- 
nies, and also the ability to obtain pictures, which 
we are always trying to get, playing the pictures 
in our own theatres, which gives us a profit in our 
theatres. And the all-around benefits of a unit of 
that type are very large. 

Q. Mr. Schneider, since the making of the con- 
tract which has been marked Exhibit 1 in this 
ease, have you, yourself, kept track of how the op- 
eration of it has worked out? A. Yes. 

Q. lave you observed what pictures have been 
produced and the results generally from those pic- 
tures ? 

A. Yes; that is one of my important functions 
with the company. 

Q. In the performance of that function, you 
have kept your eye on what has happened as a 
result of making this contract? A. Yes. 

@. What pictures have been produced? 

A. They produced eight pictures and are pro- 
ducing a ninth. 

@. And are producing a ninth? A. Yes. 

Q. Do you know, generally, about what the 
financial [1322] results of the production of those 
pictures have been? A. Wes: 
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Q. Will you state what they are from the view- 
point of Warner Bros.? A. Yes. 

Mr. Levy: The question is objected to on the 
ground it calls for the conclusion of the witness. 

Mr. Williams: No; it is not. It is calling for the 
knowledge of this man, whose business it is to keep 
track of these matters. 

Mr. Levy: You mean he is to give us his knowl- 
edge of this whole transaction in one breath? 

Mr. Williams: Yes. 

The Court: The objection is overruled. You can 
cross examine as fully as you wish, if so advised. 

You may answer. 

The Witness: There were eight pictures pro- 
duced by United States Pictures. Seven of them 
have either shown a profit or will show a profit, 
based on the terms of the contract. 

The over-all profit of the seven pictures, I would 
say, would be about three and a half million. 

The loss on the one picture, My Girl Tisa, a mil- 
lion two, bring the net profit approximately over 
two million dollars. [1323] 

The Court: Is that the net profit to the corpor- 
ation, Warner Bros.? 

The Witness: No, the net profit of the pictures 
entirely, about two million dollars. Under the terms 
of our contract, we would receive about a million 
and a half dollars of that profit and United States 
Pictures about half a million dollars. 

Besides that, our company will receive between 
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five and a half million and six million dollars in 
distribution charges. 

We will receive over three and a half million 
overhead charges of the studio. 

The profits in our own theatres would be up- 
ward of a million dollars. 

So that the total benefits to our company, in my 
opinion, would be in excess of eleven million dol- 
lars. 

Mr. Levy: May I move the answer of the wit- 
ness be stricken, if the court please, on the ground 
it is a conclusion of the witness; is incompetent, 
irrelevant, and immaterial to establish the fact, 
namely, the profit that Warner Bros. has made 
over-all, the profit that Warner Bros. has made as 
the result of overhead, as the witness expressed it, 
and the profit Warner Bros. has made as the result 
of exhibition, as the witness has expressed it; and 
in every respect in which the witness [1324] used 
the word “profit.”’ 

I respectfully submit his whole answer is a con- 
elusion on the part of the witness, and is not the 
best evidence in the case. 

Mr. Williams: We resist the motion, your Honor. 

The Court: Motion denied. 

Q. (By Mr. Williams): Mr. Schneider, I direct 
your attention to the fact that there was an amend- 
ment to the United States Pictures contract, the 
basic agreement, and, incidentally, in questioning 
you further, in order to save ourselves time and 
words, when I speak hereafter of the basic agree- 
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ment I will mean the agreement dated September 
28, 1945, between United States Pictures and War- 
ner Bros. 

The Court: Exhibit 1 here. 

Mr. Williams: Exhibit 1 in this ease. 

Q. Now, are you aware of the fact that there 
was an amendment dated May 20, 1946, which is 
marked Exhibit 3 in this case, and which had to 
do with the Hemisphere Pictures? A. Yes. 

Q. Prior to the making of that contract, did you 
know anything about it? A. JI did. 

Q. From whom did you first learn of that 
matter? [1325] 

A. From Milton Sperling. 

Q. Were you in New York or California, or 
where ? 

A. I couldn’t remember. I recall I had a long 
telephone conversation with Mr. Sperling. 

Q. What was the substance of the conversation 
you had with Mr. Sperling on that subject? 

A. He told me that there was a possibility of 
obtaining the story Pursued, written by Niven 
Busch, starring his wife, Teresa Wright, and he 
thought that this would be a good picture to make, 
that Jack Warner thought it was a good property, 
but in order to obtain that project that he would 
have to make a deal with them on some sort of a 
percentage basis. 

@. Did he tell you further what the percentage 
was or what the details of the basis were? 
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A. Yes; he discussed approximately some of the 
details. 

Q. Tell us, as well as you can remember, what 
details he gave you. 

A. They would want a percentage of the profits, 
and J don’t recall exactly what the details might 
have been, but I do know what the final deal was 
after discussions. 

Q. We will get to that later. What did you say 
in response to his statement to you that some sort 
of a [1326] profit-sharing deal would have to be 
made? 

A. I told him if a deal could be worked out, 
that we would feel would be beneficial for our com- 
pany, “By all means make it.” 

Q. Thereafter, did you have further discus- 
sions with him or with any other person about 
this proposed Hemisphere deal before it was finally 
consummated ? A. Yes. 

Q. With whom did you discuss it? 

&= I discussed it with Jack Warner, Milton 
Sperling, and the sales manager. 

Q. That is Mr. Kalimenson? Ave “YES. 

Q. What was the substance of the conversation 
you had with Mr. Jack Warner on the subject? 

A. What did he think of the property Pursued, 
starring Teresa Wright. 

Q. What did he say, is what I am asking vou. 

A. He thought it was a very good story and 
eould be made into a good picture. 
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Q. The substance of your further conversation 
with Milton Sperling was what? 

A. At the time that he worked out the final 
details or possible deal 

Q. No; what did he say to you? [1327] 

A. He told me the final terms. 

Q. What did he tell you? 

A. He told me that the profit would have to be 
split one-third to those people, one-third to United 
States Pictures, and one-third to Warner Bros. 

Mr. Levy: By “those people,” does the witness 
mean Niven Busch and Teresa Wright? 

The Witness: Yes. 

Q. (By Mr. Willams): What else did he tell 
vou? 

A. He told me in endeavoring to work out the 
terms, they worked out certain terms, and United 
States Pictures would charge this unit, and what- 
ever the difference would be between what we 
charged United States Pictures and they charged 
the other company would be split 50-50 between us. 

Mr. Levy: Does the witness mean Hemisphere 
when he says “the other company’’? 

Mr. Williams: Of course he does. 

Mr. Levy: I just want the record clear. 

The Court: Address your remarks to the court, 
gentlemen, and let us have no more bickering be- 
tween you. 

Mr. Levy: May I ask at this point, in order. to 
clear the record, that the witness, in designating 
this other person, is speaking of Hemisphere, so 
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we will be clear on the subject? Then I won’t have 
to cross examine on the [1328] subject, if the wit- 
ness will actually say so-and-so. That is the reason 
for the interruption. 

Q. (By Mr. Williams): Had you completed 
your answer? 


A. He told me that they would charge 

The Court: You see, ‘‘they’ ’is very indefinite. 

The Witness: Yes. Milton Sperling told me that 
United States Pictures would charge Hemisphere 
25 per eent for domestie distribution, 30 per cent 
in Great Britain, and the same schedule of per- 
centages in the foreign countries as we were charg- 
ing United States Pictures, and they would charge 
them a larger amount for the overhead of the 
studio, which I think was 45 per cent. 

Then I proceeded to ealculate as to what that 
would mean to our company, the fact that we would 
get 2214 per cent domestie and the 2714 per cent in 
Great Britain and half of the overhead charges 
between the 30 and 45 per cent, and by a quick 
ealeulation I told Milton Sperling that those terms 
were as satisfactory to Warner Bros. Pictures as 
if the picture was made by United States Pictures. 

Q. (By Mr. Williams): What was the substance 
of your conversation with Mr. Kalmenson on the 
subjeet of this proposed Hemisphere deal? 

A. I merely discussed with Mr. Kalmenson the 
possibility of the company obtaining a_ picture 
called Pursned, written by Niven Busch and star- 
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ring Teresa Wright, [13829] and he thought it was 
a good thing to get that picture. 

Q. What was the reason you discussed these 
things with Mr. Kalmenson? 

A. Mr. Kalmenson is our sales manager, who 
is constantly traveling throughout the United 
States. He knows the pulse of the public, and he is 
constantly talking with exhibitors, and he is best 
qualified in our company to pass an opinion as to 
whether a certain picture, starring certain people, 
would be good box office. 

Q@. What was your opinion when the contract 
was finally presented to the Board of Directors; 
when the United States Pictures deal was finally 
presented to the Board of Directors, what was your 
opinion as to whether or not it was a contract for 
the benefit of Warner Bros.? 

A. Do you mean the——? 

Q. The Hemisphere amendment to the basic 
agreement, and by the Hemisphere amendment I 
am referring to Exhibit 3 in this case. 

A. JI thought it was satisfactory. 

Q. You were present at the meeting of the 
Board which approved that contract, were you not, 
on June 18, 1946? 

A. I wouldn’t remember. 

Q. You don’t remember? 

A. No. If the records show I was there—but TI 
[1330] couldn’t remember. 

Q. At any rate, whether you remember being 
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there or not, you personally did approve the econ- 
tract? A. Yes. 

@. J eall your attention to the fact that under 
date of July 21, 1950, there was another amended 
or supplemental agreement executed between United 
States Pictures and Warner Bros. which has been 
marked in evidence in this case as Exhibit 7. 

The Court: Do vou wish the document placed 
in front of the witness ? 

Mr. Williams: Yes. May the document be placed 
in front of the witness? 

The Witness: I am famihar with the document. 

The Clerk: Did you say No. 7, Mr. Willams? 

Mr. Williams: I think, if your Honor please, 
IT will withdraw that at this time and go to the 
December 6 agreement, which is Exhibit 4. 

In looking here, I passed up that particular ex- 
hibit. 

May the witness have placed before him Ex- 
hibit 4? 

Q. Mr. Schneider, J call your attention to Plain- 
tiff’s Exhibit 4 in this case, an agreement in the 
form of a letter dated December 6, 1947, and which 
is the agreement which we referred to here yester- 
day, and one which provides for additional pic- 
tures, and extends the [1331] time for the making 
of original pictures. 

Prior to the execution of that agreement, did you 
have any conversation with any person or persons 
eoncerning the matter of deferring the making of 
further pictures under the basic agreement and the 
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matter of having an arrangement for the making 


of additional pictures? A. Yes. 
Q. With whom did you first discuss that sub- 
ject ? 


A. I wouldn’t remember who I first discussed it 
with, but I know I discussed it with Milton Sper- 
ling, Jack Warner, Harry Warner, Albert Warner, 
and our sales manager. 

Q. You cannot remember who it was that you 
first discussed it with? A. No. 

Q. Can you tell us what the substance of the 
conversations you had with Milton Sperling was? 

Mr. Levy: May we have the time, your Honor, 
approximately fixed? 

Q. (By Mr. Williams): If you can do so, fix 
the time, Mr. Schneider. 

A. It was prior to the signing of the contract. 
I couldn’t possibly fix the exact time. I would say 
maybe a few months before. 

@. You did then talk with Milton Sperling? 

A. Yes. [1332] 

Q. Did you talk with him more than once on 
the subject? A. Yes. 

Q. About how many times did you discuss the 
matter of this proposed contract with Milton Sper- 
line before the contract was executed ? 

A. It was more than once. 

@. Can you give us the substance of what was 
said by Milton Sperling and what was said by you 
in those conversations? 

A. I recall that he asked my opinion as to the 
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advisability of continuing on the basis of the orig- 
inal contract, which called for the borrowing of 
money at the bank. In view of the falling box office 
receipts in the theatres, he expressed a reluctance 
about making the next picture under that method, 
and borrowing money from the bank. [1333] 

@. What did you say to that? 

A. I advised him about the condition of the pie- 
ture business and told him that box office receipts 
were falling and that there was a risk in borrowing 
money from the bank at that moment and making 
a picture. It was a general conversation between 
the two. 

Q. Was anything said at that time on the sub- 
ject of making pictures for Warner on a different 
basis ? my, we Y es: 

Q. What was said and by whom? 

A. Well, specifically, with Milton Sperling. He 
desired to make pictures and the company wanted 
him to go ahead and make pictures. He had stories 
prepared. He had an organization. We wanted pic- 
tures and we discussed generally the possibility of 
making pictures by United States Pictures on a 
different basis. 

Q. Was anything said between you as to what 
that different basis would be? 

A. We discussed generally a possible modifica- 
tion of the contract. 

Q. Did you go into any detail as to who would 
finanee the pictures? 

A. Well, I couldn’t say that it was at the first 
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conversation with Mr. Milton Sperling but after 
discussing the matter with other people in our or- 
ganization, I was [1334] prepared and did talk to 
Milton Sperling about a modification of the con- 
tract under another basis. 

Q. All right. Now, let’s just leave Mr. Sperling 
for the moment. After you first talked with Mr. 
Sperling with whom did you discuss the subject of 
a possible change in the contract? 

A. With Jack Warner, with Harry Warner, 
with Mr. Kalmenson, with Mr. Albert Warner, with 
Mr. Carlisle. 

Q. What was the substance of your conversation 
or conversations with Harry Warner on that sub- 
ject 2 

A. Along the same line and about the 

Q. Just tell us as nearly as you can remember 
what he said and what you said. 

A. About the fact that, with the falling box 
office receipts, the risk involved in United States 
Pictures borrowing 50 per cent of the production 
cost of a picture from a bank at that time, our 
opinion was at that time that box office receipts 
would fall more drastically and that the condition 
of business would be even worse than subsequently 
the case was. And I discussed with Mr. Harry War- 
ner that we were discussing a different form of a 
contract. 

Q. What did he have to say as to that? 

A. Well, he didn’t participate in any talk about 
what terms we could fix. Usually in a case of that 
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kind Mr. Warner relies on the other executives of 
the company to come [1335] up with terms and con- 
ditions of a contract that would be satisfactory to 
our company. 

Mr. Levy: May I move to strike the latter part 
of the witness’ answer? 

Mr. Williams: We think it is within the issues, 
your Honor. The fact it is not responsive to the 
particular question—— 

Mr. Levy: It is not responsive. He was asked 
what he discussed with Mr. Warner, what did Mr. 
Warner say to him in substance and what did he 
say to Mr. Warner. I have no objection to the rest 
of the answer, but the last part of the answer is a 
departure from the point of the question. 

Mr. Wilhams: We admit that, your Honor, but 
it is admissible as being relevant to the issues in- 
volved. 

The Court: It is a statement as to proof. 

Mr. Levy: I do not press the objection. 

The Court: Motion denied. 

Q. (By Mr. Williams): Where were you? Do 
you remember ? A. Yes. 

@. Proceed. 

A. Ina matter of this kind when there is a dis- 
cussion between the executives, Harry Warner 
would leave the terms, the detail of the working 
out of a contract to his executives. 

Q. In this particular case, then, as I take it 
from your testimony, Mr. Harry Warner did not 
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discuss with you any [13836] of the details of this 
proposed change? A. I don’t think so. 

Q. Yes. 

A. I might have advised him about the final 
contract. 

Q. With reference to your conversation with 
Jack Warner, you talked this matter over with him, 
that is, the matter of a proposed different arrange- 
ment for the making of additional pictures? 

A. Yes. 

@. What was the substance of the conversation 
you had with Jack Warner? What did you say and 
what did he say? 

A. I discussed with Jack Warner the point that 
Milton Sperling raised about the advisability of 
Horrowing money at that time and the advisability 
of United States Pictures going ahead and making 
pictures on a different basis. Jack was satisfied to 
do that if the right deal could be worked out. 

Q. And you say you talked it over with Mr. 
Kalmenson ? A. Yes. 

Q. What was the substance of your conversation 
with Mr. Kalmenson ? 

A. Merely that we were trying to work out a 
deal with United States Pictures whereby they 
would continue to produce pictures on a different 
basis. Mr. Kalmenson would not be interested in 
the various terms under the contract, other than 
the fact that they would produce pictures and the 
distribution [1337] terms. 
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Q. Did you discuss the distribution terms with 
him? A. Yes. 

Q. What did you say to him and what did he 
say to you with reference to distribution terms under 
the proposed agreement? 

A. TI diseussed that with Mr. Kalmenson after 
we had arrived at some sort of a basis. 

Q. And what was the substance of that con- 
versation ? 

A. I advised Mr. Kalmenson that under a new 
contract we were proposing that the distribution 
terms domestic would be 25 per cent instead of 20, 
that the United Kingdom terms would be 30 instead 
of 25, and that we would receive the various sched- 
ule of percentage throughout the world in other 
countries. 

Q. Now, having this 

Mr. Levy: May it please the court the answer of 
the witness who said: ‘‘I advised Mr. Kalmenson” 
of these facts, namely, the distribution percentages, 
after we had arrived at the terms, may the witness 
at this time state, in order to save time on cross 
examination, whom he meant by “we’’? 

The Court: Yes. 

A. Mr. Sperling, myself, and after having dis- 
eussed the matter with Jack Warner or Harry 
Warner. 

Mr. Wilhams: I was going to have that. [1338] 

Q. After you had diseussed the matter with 
Harry and Jack Warner and other persons you 
mentioned did you have a further conversation with 
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Milton Sperling at which a deal was agreed upon? 

Ave Wes: 

Q. Just state the substance of that conversation. 

A. We discussed the final terms of a deal, which 
were that Warner Bros. Pictures would advance 
100 per cent of the production cost; that under the 
new deal it would not be — under the new deal 
United States Pictures would use more of the fa- 
cilities of Warner Bros. Pictures’ studios; that the 
overhead charge would be our regular overhead 
charge which we charge to all pictures; and that the 
distribution terms would be 25 per cent domestic 
and 30 per cent in Great Britain and various sched- 
ule in other foreign countries; and that we would 
still advance the cost of prints, advertising and 
other charges, and the net profits would be divided 
80 per cent to Warner Bros. Pictures and 20 per 
cent to United States Pictures. 

And also during the conversation we discussed 
the fact that we would keep the profits of the addi- 
tional pictures to recoup any losses on any previous 
pictures under our original contract. 

The Court: We will take the morning recess at 
this time. 

(Short recess.) [1339] 

Q. (By Mr. Williams): I don’t remember 
whether you had testified, Mr. Schneider, but do 
you remember whether you were present at the time 
that—I withdraw that question. 

At the time that you gave your approval to the 
terms of what became the agreement of December 
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6, 1947, Exhibit 4 in this case, was it your opinion 
at that time that that was for the benefit of Warner 
Bros. Pictures, Inc.? a. ee 

Q. I now call your attention to Exhibit No. 7 in 
this ease. The clerk is handing you the exhibit, 
which you will observe is an agreement dated July 
21, 1950 between United States Pictures and War- 
ner Bros. Pnor to the time that that agreement 
was executed were you aware of the fact that such 
an agreement was in contemplation and was being 
discussed ? A. Yes. 

Q. Did you discuss it with any person or per- 
sons? uy Yes: 

Q. With whom did you discuss the matter of 
this proposed agreement ? 

A. It was practically the same procedure as the 
previous contract; with Milton Sperling, with Jack 
Warner. There wasn’t too much discussion because 
it was merely another postponement of the making 
of the original pictures and the addition of three 
additional pictures. So the conversations were prac- 
tically along the same line. [1340] 

Q. Do you remember in connection with that 
talking to Mr. Obringer about it? 

A. I might have. 

Q. Do yon remember whether or not you in- 
structed Mr. Obringer to draw a contract providing 
for this extension of time and additional pictures ? 

A. I might have mstrueted him. 

Q. Do you have any recollection of it now as to 
whether you did or did not? 
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A. No, I don’t. 

Q. You were, however, aware of the fact that 
such a contract was to be drawn, and did you ap- 
prove of it? A. Yes. 

Q@. Did any of the persons with whom you dis- 
cussed the matter voice any disapproval of this 
additional contract Exhibit 7? 

A. Not that I recall. 

Mr. Levy: Pardon me, may it please the court. 
May the witness at this time name the persons that 
are referred to in the previous question ? 

Q. (By Mr. Williams): Just give the names of 
the persons to whom you talked about this con- 
tract. You have named them once. 

A. Mr. Sperling. 

@. Any other person? [1841] 

A. Jack Warner, our sales manager, but I 
eouldn’t recall specifically whether I spoke to each 
one that I named in the previous contract. 

Q. You do remember these three? 


A. Oh, yes. 
Q. That is, Mr. Sperling, Jack Warner, and Mr. 
Kalmenson ? A. Yes. 


Q. And, as I understand, you don’t remember 
whether you did or did not instruct Mr. Obringer 
to draw the additional agreement? 

A. JI don’t remember. 

Q@. At the time that you discussed this matter 
did you believe that it was a good thing for War- 
ner Bros., it was for the benefit of Warner Bros. 
that those terms should be additionally extended 
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and provision should be made for the making of 
additional pictures ? A. Yes: 

Q. Were you present at the mecting of the board 
of directors when the contract of July 21, 1950 was 
presented to the board for approval ? 

A. I don’t remember. 

Q. You do not remember whether you were or 
were not before the board? 

A. That is correct. [1342] 

Q. But whether you remember being before the 
Board or not, you did favor the contract? 

A. Yes. 

Q. ‘There has been received in evidence in this 
ease a contract dated August 12, 1952, which is 
Exhibit H, attached to Exhibit 107. I think with- 
out the necessity of bring that out, I ean fully de- 
scribe it. That is the agreement which provides for 
the making of two additional pictures and extends 
the time for making the original pictures under 
the basic agreement. Are you familiar with that? 

Ay Yes. 

@. Was that matter discussed with you before 
the contract was made? 

Yes. 
With whom did you discuss it? 
I discussed it with Milton Sperling. 
And with any other person or persons? 
With Jack Warner. 
What was the substance of the conversation 
a ahh Milton Sperling on that subject? 
A. Just merely the advisability of continuing 
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the production of motion pictures under the same 
terms as the additional pictures. 

Q@. What did he say and what did you say on 
that [1343] subject? 

A. He merely would discuss with me what was 
my opinion of making a picture at that time under 
the original agreement and borrowing money at the 
bank. We had a general discussion about conditions 
in the business and the risk to be taken at that 
time in the borrowing of money from the bank, and 
Warner Bros. desiring to continue the receiving of 
pictures from United States Pictures, if it was pos- 
sible for them to produce them; and we agreed to 
continue the contract. 

Q. Did you think at that time that was for War- 
ner Bros.’ benefit? A. Yes. 

@. Did you discuss the matter with Jack War- 
ner also? A. Yes. 

@. What was the substance of that discussion? 

A. Any matter of this type I would discuss with 
Jack Warner, because we would discuss the prop- 
erties that United States Pictures has; I would ask 
Jack Warner what was his opinion of whether 
United States Pictures could in the next year or so 
make a picture or two, what does he think of the 
story that United States Pictures was preparing, 
and I would obtain from him the opinion as to 
whether the United States Pictures were in a posi- 
tion to produce additional pictures for our com- 
pany to [1344] distribute. 

Q. What did he say as to that? 
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A. He thought that, after describing the differ- 
ent stories that they were working on and who 
would be in the cast, he agreed we should extend it 
so that they could proceed with production. 

Q. Do you remember the names of any of the 
particular pictures he discussed at that time that 
were in preparation? A. Yes. 

Q. What pictures? 

A. I remember specifically that we discussed the 
picture Three Secrets. I remember discussing the 
picture Distant Drums, which would be made in 
Florida with Gary Cooper. We discussed the pic- 
ture The Enforeer, which was based on the story 
Murder, Ineorporated; and Jack always knew the 
properties that United States Pictures had, and 
whether or not it was worth while for them to 
proceed with production. 

Mr. Levy: Pardon me, Mr. Williams. May it 
please the court, I think there is a shght confusion 
in the record. 

Mr. Williams: We will take eare of the confu- 
sion in the record, Mr. Levy. 

Mr. Levy: May I indicate what I thought the 
confusion is to your Honor? [1345] 

MhesCourt: You may. 

My. Levy: Mr. Williams’ question to the wit- 
ness was to the effect, or was designed to bring out 
from the witness what he had discussed with Milton 
Sperling at or about August 12, 1952, and I believe 
the witness misunderstood hun, beeause he went 
back to the years 1948, 1949 and 1950. 
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I say that creates a confusion in the record; and, 
to save time on asking a lot of preliminary ques- 
tions on cross examination on this particular sub- 
ject, I thought it might be cleared up at this point. 

Mr. Wiliams: That is what I was just about to 
do, except that counsel is also in error. I was not 
asking the witness about a conversation with Mil- 
ton Sperling; I was asking the witness about a con- 
versation with Jack Warner. 

Q. The conversation I am now asking you about, 
Mr. Schneider, is a conversation in August of 1952 
when this last extension was made, and the ques- 
tion was, Do you remember now what picture or 
pictures were discussed as being in preparation at 
that time? 

A. My former answer was based on the many 
conversations I had with Jack Warner. In 1952 we 
specifically discussed the very picture he is work- 
ing on now, Blowing Wild; the story we discussed, 
[1346] Retreat, Hell, which I don’t recall whether 
it was at the time of this renewal of the contract, 
but I remember specifically discussing with Jack 
Warner the story Retreat, Hell, which was based 
upon events in Korea, and which we were very an- 
xions to get. We thought it was a very timely sub- 
ject. 

Q. Are you familar with the fact that as late 
as February of this year an additional amendment 
of the contract was made providing for the making 
of the picture Blowing Wild in Mexico, instead of 
at the Warner Studios? A. Yes, sir. 
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Q. Were you familiar with the facet that con- 
tract was in process of being negotiated while it 


was being negotiated ? A. Yes 
Q. Did you approve of that contract as being 
beneficial to Warner Bros. ? A. Yes. 


Mr. Levy: May it please the court, I did not 
get Mr. Williams’ question just before the last one. 
The witness answered ‘‘Yes,” and the next question 
came in before I could interrupt. May I call upon 
the reporter to read the question before the last one 
Mr. Williams put to the witness? 

The Court: Will you do so, Mr. Reporter? 

(Record read.) 

Mr. Levy: The last question is rather confusing, 
your Honor. We don’t know whether it points to 
terms that were being discussed or the contract that 
was ultimately negotiated, and I object to it on the 
ground it is improper in form. 

The Court: Do you make a motion that the an- 
swer be stricken? 

Mr. Levy: JI make a motion the answer be 
stricken, may it please the court. 

The Court: The motion is granted, and the ob- 
jection is sustained. 

Q. (By Mr. Williams): Are you familiar with 
the terms of the agreement as finally drafted ? 

ie =Wes. 

Q. The agreement of February 11, 1953? 

A. Yes. 

Q. Did you approve of that agreement? 

A. Yes. 
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Q. In your opinion is that agreement for the 
benefit of Warner Bros. ? A. Yes. 

Q. Let me ask you whether in your observation 
and experience in the motion picture business, 
whether a producer who produces seven pictures 
which are [1348] financially successful, box office 
successes, out of eight pictures produced, whether 
that is a good average result for a producer? 

Mr. Levy: I object to the question on the grounds 
it is incompetent, irrelevant and immaterial to the 
issues of the case, and particularly to the issues 
that are being tried before your Honor at this point. 

Mr. Williams: We have a theory on the matter. 

The Court: Is the purport of your question 
whether in that particular industry a producer who 
has seven financial successes out of eight attempts 
is considered successful or unsuccessful ? 

Mr. Williams: Yes. 

The Court: Do you object to the question in that 
form? 

Mr. Levy: No, your Honor, I don’t. 

Q. (By Mr. Williams): Will you answer the 
question ? 

The Court: I think the preceding question was 
objectionable, but you did not object to it. The pre- 
ceding question called for the ultimate fact in issue 
here, whether the contract was beneficial to Warner 
Bros. Pictures, Inc. 

Mr. Levy: He was referring to the last contract ? 

The Court: Yes. 

Mr. Levy: This is the August 12 contraect—— 
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The Court: I am not inviting you to assert it. 

Mr. Levy: No, your Honor; I didn’t object to it. 
I want to he very forthright and frank with your 
Honor that I felt I would take care of it on cross 
examination. 

The Court: I did not imply any criticism. I in- 
terpret such a question as meaning, “Did you intend 
it to be beneficial to Warner Bros.” ? 

Mr. Levy: That is what I really thought the 
question was directed to. 

The Court: Very well. 

The Witness: Shall I answer? 

Mr. Williams: Yes. 

The Witness: Based upon my experience in the 
motion picture business and based on the knowledge 
I have of pictures produced by other companies as 
well as our own companies, seven financial successes 
out of eight is very excellent. 

Mr. Levy: Now, if Honor please, I move to 
strike the answer upon this ground: that it assumes 
a state of facts not in evidence. 

The Court: What facts does it assume that are 
not in evidence? 

Myr. Levy: It assumes the following facts not in 
evidence, namely, that the picture South of St. 
Louis was a success, that the picture Retreat, Hell, 
Was a success, that the picture Distant Drums has 
been a financial suecess, [1350] whereas in the an- 
swer to the interrogatories it is indicated clearly 
and concisely that some of these pictures have not 
as yet recouped their cost, and there is no evidence 
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now in this record which directly, indirectly, or my 
implication establishes the fact that seven out of 
eight pictures that have been produced by the de- 
fendant United States Pictures have been or are 
financial successes. 

The Court: Of course, that is a matter of degree. 
It may be that at a certain stage in the process of 
recoupment, people who are experienced in the in- 
dustry, in the business, would term the project a 
financial success, based upon past experience. 

This witness has testified, as I understand his 
testimony, that he views the seven out of eight 
photoplays produced by United States Pictures 
under this arrangement to be financial successes. 
As he views them, would not the actual figures go 
to the weight of his testimony rather than to the 
competency ? 

Mr. Levy: Again I withdraw the objection. 

The Court: You may answer. 

The Witness: There was an answer. 

Mr. Williams: There was a motion to strike. 

Mr. Levy: Then I withdraw my motion to strike. 

The Court: Very well. 

The Witness: May I explain what I mean by 
financial [1351] success? 

Q. (By Mr. Williams): Yes; please do. 

A. Based upon the knowledge I have and the 
figures I studied before I left New York, seven of 
these pictures based on the terms of the contract 
will recoup, the negative cost will recoup all other 
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costs of distribution charges, and will show a profit 
after that: 

The Court: I take it that is based upon your 
experience with pictures in the past and based upon 
ecrtain factors, such as how long it has been since 
they were first released ? 

The Witness: As a matter of fact, there are only 
two pictures, Distant Drums and Retreat, Hell, that 
have additional income to come in, and taking an 
approximate amount of the income that will come 
in, mostly from foreign countries, we are pretty 
sure about the ultimate result of those two pictures. 

The Court: At the present stage in the process 
of exploitation, you consider that ultimately they 
will show a profit? That is upon what you base 
the characterization or measure of success ? 

The Witness: Yes; and there is very little left 
to recoup, to obtain that profit. 

Q. (By Mr. Williams): Mr. Schneider, you 
have heretofore testified that you stated in conver- 
sation with Mr. [1352] Sperling that you did not 
think it advisable for United States Pictures to 
borrow money in the condition of the motion picture 
industry in 1947 to make additional pictures. What 
is the fact with reference to Warner Bros. itself 
as to whether it was to the business advantage or 
disadvantage of Warner Bros. to produce pictures 
or finanee the production of pictures at that time? 

Mr. Levy: I object to the question as improper 
in form and compound. 

The Court: The objection is overruled. The ques- 
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tion, as I understand it, calls for why the Warner 
Bros. Pictures, Inc., the corporation, was in any 
different position with respect to borrowing money 
than the United States Pictures was at that time. 

Mr. Williams: Yes. 

The Witness: Tirst, I don’t think I said I ad- 
vised him not to borrow money. We discussed the 
conditions in the business, and we both talked about 
the fact that it might be inadvisable for United 
States Pictures to take the risk of borrowing money. 

In answer to this question, Warner Bros. Pic- 
tures is a vast organization, with the exchanges 
throughout the world, with the hundreds of theatres 
that we own, and we were in constant need of prod- 
uct. We had to keep obtaining product to release 
and to justify our overhead. [1353] 

In the case of Warner Bros. Pictures the ad- 
vancement of money to produce pictures is our reg- 
ular business, where, to a small independent unit, 
borrowing of money is quite a risk. 

The Court: As you viewed it, then, I take it, the 
corporation had no choice, but United States Pic- 
tures did have a choice with respect to the risk of 
financing ? 

The Witness: Yes; our business was financing 
pictures, whereas with United States Pictures, I 
don’t know whether they had a choice. They had a 
contract with us. We might have been able to force 
them to make the pictures, but due to certain cir- 
cumstances and the falling receipts in our theatres, 
JI, for one, felt that it would be more advantageous 
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to our company to have United States Pictures 
continue to produce pictures even though we would 
put up most of the money, providing we could ar- 
range the terms, which we did, and which I think 
are as favorable or more favorable to our company. 

Q. (By Mr. Willams): It is a facet; isut not, 
that Warner Bros., if it was going to stay in busi- 
ness, had to continue to have pictures? 

pA.” Wis, 

Q. Whether they got them by making them them- 
selves or having independent producers make them, 
they had to have pictures in order to supply their 
exchanges and theatres? [1354] A. Yes. 


Cross Examination 

Q. (By Mr. Levy): Do you remember when 
for the first time you discussed Exhibit 4 or the 
terms of Exhibit 4? 

A. Prior to the signing of this contract. 

Q. Prior to December 6, 1947? A. Yes. 
xe ee 

Q. Do you know when it was signed? 

oe No, f don’t. 

@. It is dated December 6, 1947. We have had 
an instance in this ease of the contract having been 
signed much later than it was dated, and therefore 
I ask do you know when this contract was signed, 


of your own knowledge ? a Moll domt. 
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Q. Do you know where, what part of the coun- 
try you were in on December 6, 1947 or about that 
time ? A. No, I don’t. * * ~ * *S[iiise 

Q. Now, Mr. Schneider, leaving that aside for 
the moment, do you know when My Girl Tisa was 
released first ? 

A. I think it was around March of 1948. 

Q. You are referring to the first general release 
in the United States of the picture My Girl Tisa? 

A. Yes. *0@jge*"* ileal 

@. And you know, do you not, that this picture 
was exhibited to the Army and to the Navy before 
it went into general release? 

A. I don’t know; but pictures are generally given 
to the Army and the Navy. 

Q. No, no. I am talking about this picture. 

The Court: What is “this picture’? 

Mr. Levy: My Girl Tisa. 

The Witness: I couldn’t tell you positively about 
a picture from memory, but I do know that our 
pictures are given to the Army and Navy just prior 
to the release date. It might be, also, at the most, 
a few weeks. 

@. A few weeks before the release? 

A. Yes.*** * * 2a) 

Q. Do you have anybody present for the pur- 
pose of getting an audience reaction to the picture 
when you release it to the Army and Navy? 

A. Yes; the soldiers and sailors. 

Q. Warner Bros. keeps a record, does it, of the 
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dates when it receives the completed negative for 


distribution ? A. Oh, yes. 
Q. Where is that record located, to your know}l- 
edge? 


A. I think in the studios here we would have 
a record as to when the picture was completed, and 
when it was started. 


Q. No, no; I am not asking 

A. And when it was delivered. 

@. Ah, that is what I am talking about, when 
it was delivered to Warner Bros. 

Ae Wo Citalfiboratoty, yes. * * * * * [1369] 

Q. That date is contained in a book somewhere? 

‘A. Yes. 

Q. In the studios? 

#. ‘They have the record. * * * * * [1373] 

Mr. Williams: I have in my own record here the 
national release date was February 7, 1948. 

The Court: The delivery from the producer to 
the distributor would antedate that? 

Mr. Williams: Yes, it would antedate that. 
co sap oo ee ao [1374] 

The Court: Perhaps you could tell us the im- 
portance of it. We are spending a great deal of 
mince. ~ >; * * * 

The Court: You don’t need to go into details. Is 
it for impeachment purposes, or does it affect some 
of the contemporaneous transactions, or does it have 
a bearing on subsequent transactions ? 

Mr. Levy: Yes; the plaintiff sees in this the 
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probability that in this factual situation, namely, 
at the time Exhibit 4 was executed——— 

The Court: On what date? 

Mr. Levy: It bears the date December 6, 1947. 
Warner Bros. and United States Pictures were 
aware, or had sufficient information to apprehend 
that My Girl Tisa was going to be a loser and not 
a winner, and that the additional-pictures contract 
was made facing that probability; and, if that is 
so, 1t would have a bearing [1376] on the bona 
fides of the parties with respect to the making of 
this additional-pictures contract, namely, Exhibit 4, 
and it would have an increased and it would have 
an additional and it would have a progressive bear- 
ing on the subsequent amendments to the contract. 

The Court: This Exhibit 4 was subsequently 
ratified by the Board, was it not? 

Mr. Levy: Yes, it was ratified by the Board 
some two and a half years later. 

The Court: What about the minutes of United 
States Pictures? What do they show? 

Mr. Levy: As to what? 

The Court: The date of execution, or the date 
of authorization? “= all ie, 

Mr. Schwab: No, I do not believe that they were 
any board meetings being held with relation to the 
execution of any of the agreements with stars at the 
studio or anybody else. 

Mr. Levy: We cannot have resort to the minute 
book of United States Pictures as a possible source 
of information as to when actually a contract which 
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purports to be dated December 6, 1947 was in fact 
actually executed. * * * * * [1378] 

The Court: While we are talking about it couldn’t 
you, Mr. Williams, call up the studio, or some of 
these people here call up the studio 

Mr. Williams: I think we could. 

The Court: and get the record down here 
while we are spending all this time? 

Mr. Williams: I think we could, your Honor. I 
think -~we could ascertain that. * * * * * 

Mr. Williams: Yes. Of course, my point is that 
it is utterly immaterial when the print is delivered 
to the laboratory. 

The Court: One of the circumstanees, relevant 
eircumstanees, [1379] under the plaintiff’s theory. 
* &* &* ® [1380] 

The Court: T want to be certain that I under- 
stand you. At the time Exhibit 7 was executed, it 
is vour testimony that the corporation, Warner 
Bros., knew that a loss in a substantial sum, some- 
thing lke half a million dollars, would [1381] prob- 
ably result from My Girl Tisa? 

The Witness: Yes, on that picture by itself, not 
figuring any moneys that we might recoup from 
the profits of other pictures. Oh, ves. 

Co or a a eas [1382] 

Q. (By Mr. Levy): So that you would say under 
those circumstances, having the figures in mind 
that you have just testified to, that on August 31st, 
1948 Warner was in a position to apprehend, was 
it not, that the chances of the recovering of eight 
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hundred and some odd thousand dollars that it ad- 
vaneed, or the production cost of My Girl Tisa, 
were very, very slim indeed, if any chance did 
exist? Would you say that? 

A. Out of the picture My Girl Tisa we were—— 

Q. That is what I am referring to. 

A. we were positive that we would not re- 
coup the cost of the picture, even on August 31, 
1948. 

Q. Right. For the reason, among other things, 
that the bank got the first money, did it not? 

A. Yes; and also because we knew of the busi- 
ness that the picture was doing. [1388] 

%¥ * & & & 

Q. Mr. Schneider, on August 17, 1950, when 
Exhibit 7 in evidence, which is the second amend- 
mend to the basic contract involving the additional 
pictures, was approved, were you aware of the fact 
that the effect thereof would be to postpone the 
obligation upon the part of United States Pictures 
to pay to Warner Bros. any deficiency resulting 
from the loss on My Girl Tisa to approximately 
January of 1947? 

A. J was aware that there would be a postpone- 
ment of the obligation to pay from the release date 
of the last of the six pictures, whenever released, 
four years after that, whatever the date would be. 

@. That would bring it down, according to my 
calculation, to approximately January, 1957. 

A. If the last of the six pictures was released 
four years prior to that. 
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Q. That is right. A. Yes. 

Q. You participated, did you not—and if you 
did not, please say so—in the postponement that 
was granted to United States Pictures by the terms 
of the August 12, 1952, contract? It is in evidence 
here as Schedule H attached to Exhibit 107. 


A. Wes. 


Q. You were aware then, were you not, that the 
[1400] postponement that we spoke about pre- 
viously would have the effect of postponing the 
United States Pictures’ obligation as a fixed obliga- 
tion to pay Warner Bros. any deficiency resulting 
from the loss on My Girl Tisa to approximately 
January, 1959? 


Whatever the deficiency might be. 


A. The same answer prevails. 

Q. Yes. 

A. That there would be a postponement. 
Q. Yes. 

A. 

Q. 


I ask you this question: Were you aware of 
the fact that by the terms of paragraph 5 of Ex- 
hibit 4 in evidence, namely, the December 6, 1947, 
amendment, the agreement between United States 
Pictures and Warner Bros. was to the following 
effect: Warner Bros. said to United States Pic- 
tures: 


‘You agree that prior to the commencement of 
the principal photography of any of the photoplays 
hereinbefore referred to and about to be produced 
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same shall be a remaining photoplay or an addi- 
tional photoplay as hereinbefore referred to”? 

You were aware of that clause in that contract? 

wy es, 

Q. Did that clause mean anything to you from 
the [1401] point of view of Warner Bros. ? 

A. Yes. 

Q. Were you aware of the fact that under and 
by virtue of the provisions of that clause, United 
States Pictures could call upon Warner Bros. to 
advance 100 per cent of the cost of preparation of 
any picture that it was engaged in producing— 
and when I say preparation, I mean from the ac- 
quisition of the story, its treatment, its conversion 
into a screen play, any expense involved in the 
pre-production of any picture—Warner Bros. 
would have to advance 100 per cent of all of the 
cost of that up to the point at which United would 
walk onto the sound stages and begin turning the 
cameras? Were you aware that was the situation? 

A. It actually doesn’t work that way, that they 
wait until they are on the stage to turn the cameras, 
but in substance I was aware of the fact that War- 
ner Bros. Pictures could be called upon to advance 
whatever money was necessary to obtain a story, 
prepare the story and write a screen play, pre-pro- 
duction expenses, up to the point they would desig- 
nate whether the picture would be an original or 
additional picture. 

The Court: Whether what? 

The Witness: Whether at the time United States 
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Pictures would advise us as to whether or not they 
choose [1402] to go to the bank and borrow half 
the money and produce the picture under the terms 
of the original agreement. I was aware of that. 

Q. (By Mr. Levy): Did you consider that of 
considerable advantage to United States Pictures? 

A. No. 

Q. You did not? 

A. No. I did not consider it of any advantage 
to the United States Pictures, the fact that they 
could wait a certain time before they decided under 
which basis they want to produce the pieture. 

Q. You did not think it was to the advantage 
of United States Pictures to have Warner foot the 
bills in order to get the package, so to speak, in 
shape before they begin turning the cameras? 

A. J don’t think that was an advantage. 

Q. How long have you been in the motion pic- 
ture business, Mr. Schneider? 

A. 30 years with Warner Bros. 

Q. You have spoken to a good many independ- 
ent producers during your time? A. “Many. 

@. You know, do you not, that it is one of the 
important factors that enter into independent pro- 
duetion of a motion picture to have the money that 
is involved in the [1403] pre-production of the pie- 


ture, do you? A. Yes. 
Q. That is an important element in independent 
motion picture production, isn’t it? tent 


Q. If vou haven’t got the money with which to 
prepare a picture up to the point at which you 
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begin turning the cameras on it, you might as well 
not be in the business; isn’t that so? 

A. TI can’t imagine how you could prepare a 
picture without having any money. [1404] 
eC cr 

Q. Who suggested that paragraph be inserted 
in the contract? Did you? 

A. What paragraph is this? 

@. Paragraph 5 that I just read to you. 

The Court: Paragraph 5 of what exhibit? 

Mr. Levy: Paragraph 5 of Exhibit 4. 

The Witness: No, I didn’t suggest that para- 
graph. 

Q. Do you know who did suggest it? 

A. No, I don’t. [1407] 
wo Ss SP Se BP 

Q. Did you see any advantage to Warner Bros. 
in giving United States Pictures the option of de- 
claring a picture to be an original picture instead 
of an additional picture? A. No. 
Be Ge BES SP 

Q. You didn’t? I call your attention to para- 
eraph 10 of the agreement. 

Mr. Williams: Still referring to Exhibit 4? 

Mr. Levy: Still referring to Exhibit 4. [1408] 
woe tS SS 

Q. (By Mr. Levy): Are you aware of the fact 
that United States Pictures was receiving a de- 
eided advantage under the terms of that para- 
eraph? A. No. 

Q. Sir? 
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A. No, I wasn’t aware that they were receiving 
a decided advantage. 

As I explained before, the whole spirit of the 
deal was that it was a joint venture, so that what- 
ever we could make available or finance for United 
States Pictures to enable them to make motion 
pictures suitable for distribution would be advant- 
ageous to Warner Bros. Pictures. [1409] 
ek oe oF 

@. Were you aware of the fact that under the 
basic agreement, under the basic contract, United 
States Pictures had the right to make outside pho- 
toplays, that is [1412] to say, outside pictures, pic- 
tures in which Warner Bros. would have no in- 
terest, financial or otherwise? 

A. I knew that the contract provided that. 
tes Sg [1413] 

Q. Did you ever receive a final and fully item- 
ized statement of the production cost of the picture 
Cloak and Dagger? A. Yes. 

Q. Did youn observe on that final and fully item- 
ized statement that United States Pictures had 
allocated approximately $116,000, let us say over 
$100,000, as United States Pictures’ overhead with 
respect to that picture? 

A. TJ don’t recall the amount, but I did see a 
final statement, if that is the amount, 
ts ts ae Ry 

A. if that is the amount of that statement, 
then that is what I saw. [1419] 


a 
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Q. Did the thought occur to you that the figure 
$116,000 was rather high? 

A. Well, now, let me think a moment. I think 
the picture cost about $1,800,000, if I recollect. So 
that the direct cost of that picture would be about 
$1,300,000, a million three hundred to a million 
four hundred thousand. [1420] So that $116,000 
would be about less than 10 per cent. 

@. You thought that was reasonable, didn’t you? 

A. Well, it is not a question of whether I 
thought it was reasonable. I knew that in order to 
run United States Pictures they would have certain 
expenses. 

Gs te Sa SS GS 

Q. Expenses sufficient to involve them in a cost 
of $116,000 as against one picture as overhead? 

A. Well, of course, if he would have produced 
two pictures in that time that he produced one pic- 
ture, the overhead would have been 50 per cent of 
that amount on each picture. As it happened, what- 
ever the circumstances were, he made this one pic- 
ture, and it is just as difficult to make one picture 
costing $1,800,000 as it is to make two pictures 
costing $800,000 apiece. There is a lot of things 
and there is a lot of longer production schedule. 

Q. We are talking of overhead, Mr. Schneider. 

A. Yes. I say it took United States Pictures 
a longer time to make this one picture, so that there 
was a larger amount of overhead charged to a pic- 
ture, just the same as Warner Bros. Pictures 
charged a greater amount of overhead to that pic- 
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ture than they would have charged if the picture 
cost half as much. 

Q. Did you at any time know, Mr. Schneider, 
that United [1421] States Pictures produced two 
pictures in the year 1946; No. 1, Cloak and Dagger, 
to which it allocated as overhead $116,000; and 
Pursued, to which it allocated in that same year 
$129,000 as overhead? The total] of those two figures 
that I gave you is obviously $245,000. Did vou ever 
pause to think that United States Pictures had re- 
ported to Warner Bros. and that report came across 
your desk, that for the year 1946 United States 
Pictures had an overhead of approximately a quar- 
ter of a million dollars, or, let us say, $230,000-odd. 

A. I don’t think the overhead for one year was 
that much. IT don’t think they produced two pic- 
tures in one vear, from my recollection. 

Q. Don’t you? 

A. No. I think it took longer than that, just my. 
memory. I would have to actually look at the 
record. 

Q. If I were to tell vou that they had, would 
that mean anything to you? 

A. Well, just let me think a moment. I would 
imagine that Cloak and Dagger and Pursued took 
more than a year to produce and absorbed more 
than one year of the United States overhead, from 
my recollection. 

Q. Mr. Schneider, what do you mean by “ab- 
sorhed’’? What do you mean by your last answer 
“absorbed more than one year’s overhead”? [1422] 
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A. In other words, I think that the two pic- 
tures, the amount of overhead that United States 
Pictures charged to those pictures was more than 
one year of its overhead. I don’t think their over- 
head amounted to that much in one year, just my 
own—— 

Q. If they said that that was the overhead for 
1946, if United States Pictures stated in writing 
and that writing came across your desk, namely, 
United States Pictures’ overhead for the year 1946 
is $235,000, would that have caused you any con- 
cern as representing the Warner Bros. office? 

Mr. Williams: Just a moment. That is purely 
speculation, if your Honor please, and objected to 
on that ground. 

The Court: Overruled. He may answer. 

A. If I was advised at that time that the 
United States Pictures’ overhead for the entire 
year of 1946 was $230,000-some odd, as you stated, 
I would think it was high, but would also imagine 
that there are many charges and expenditures in 
that year which might apply to subsequent produc- 
tions, such as may be the purchase of scripts or 
stories. 

Q. (By Mr. Levy): Did you at any time prior 
to December 6, 1947, did you at any time prior to 
that time know that United States Pictures had 
included in its overhead for the year 1946 over 
$50,000 representing the cost of literary properties 
that United States Pictures had purchased up to 
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[1423] the end of the year 1946, had not used, but 
had abandoned them? Did you know that? 

A. No. I didn’t know that exact fact, although 
I knew that they were buying literary properties 
and I wouldn’t—during 1947 I wouldn’t imagine 
that they abandoned all the properties that they had 
purchased, even though they might have written 
them off. 

Q. So you did not know then, Mr. Schneider, 
that United States Pictures actually abandoned 
stories during 1946, wrote them off, and included 
in the overhead for the year 1946 the 50-odd thou- 
sand dollars which represented those write-offs? 
You did not know that? 

A. How do you get the knowledge that they 
abandoned them? 

Mr. Levy: They admit it. 

Mr. Williams: Now, just a moment, if your 
Honor pleases. I object to that statement. The 
witness answered, based on a question, your Honor. 
I objeet as not 

The Witness: Warner Bros.—— 

The Court: Ts the faet not in evidence? 

Mr. Wilhams: Not that fact. 

The Witness: When Warner—can I state? 

The Court: The question is improper if it is 
not based on faets in evidence. 

Mr. Levy: If it is not based on facts in evidence, 
your [1424] Honor, I shall withdraw the question 
and I shall apologize humbly. 

The Witness: Might I finish my answer there? 
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The Court: Does the defense contend that it is 
predicated upon facts not in evidence? 

Mr. Williams: Yes, if your Honor please. 

The Court: What facts? 

Mr. Williams: The fact that there was a $50,000 
writeoff in the year 1946 for abandoned stories. 

The Court: Mr. Levy, this can go on endlessly. 
The executives of Warner Bros. are charged with 
knowledge of whatever the facts were. And what 
purpose does it serve to go over it with this wit- 
ness ? 

Mr. Levy: May I state the purpose? 

The Court: Is it to give him a memory test 
on it? 

Myr. Levy: My purpose 

The Court: If you want to ask him hypothet- 
ically if he had known the facts were such and 
such, would he have acted differently, I think that 
might get us somewhere. But just merely to ask 
him, time after time, if he knows these things is 
just a memory test, as I view it. 

Mr. Levy: May I state my purpose, your Honor ? 
I really have a purpose, and the purpose is this: 
To show that this witness was controlled by Harry 
Warner, to show that he was a “yes” man for 
Harry Warner. [1425] 

The Court: How does conducting a memory test 
show whether he was? All these things are purely 
relative. You can say in a treble tone “There is 
$250,000,” but that may be nothing. It may be ex- 
orbitant, it may be outrageous, but it is all rela- 
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tive. Unless it is related to something else, stand- 
ing alone it means nothing to me. 

Mr. Levy: Very well, your Honor. 

Q. Mr. Schneider, may I ask you this question: 
Do you know of any other producer with whom 
Warner has made an independent motion picture 
production-distribution agreement who allocated as 
much as $204,000 as overhead to a particular pic- 
are ? 

A. I don’t think we had a contract of this kind 
with any other producer. 

Q. J asked you this question: Do you know of 
any case in which Warner bros. entered into a con- 
tract with any independent producer in which the 
independent producer was permitted to charge, to 
allocate to a picture as much as $204,000 as over- 
head ? 

Mr. Williams: Now, just a moment, if your 
Honor please. That assumes that there were other 
contracts under which independent producers allo- 
cated overhead. Counsel well knows, and he has 
examined the contracts, the other contracts do not 
provide any such thing, and consequently that ques- 
tion means nothing. [1426] 

The Court: Do you mean a single picture? 

Mr. Levy: A single picture. 

The Court: Overruled. You may answer. Do you 
know? 

A. We have no other contract with a producer, 
with an independent producer of this type which 
permits what vou just asked. 
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The Court: The answer is ‘‘no”? 

The Witness: No. [1427] 
en meee eee 

Mr. Williams: May Mr. Schneider be excused 
from further attendance? 

The Court: Is there any occasion to require him 
to remain here? 

Mr. Levy: J am just wondering, your Honor. 
The reason why I say there might be some occasion 
is this: We are trying, as I understood, limited 
issues here now, and this applies to both this wit- 
ness and the witness Mr. Friedman who preceded 
him. They are New York people and [1429] I read- 
ily realize that they want to get back as quickly 
as possible. But we are trying limited issues here. 

The Court: Myr. Levy, you may need them to- 
morrow. We will ask them to remain until tomor- 
row. I hope that we can reach a conclusion of the 
evidence tomorrow on this matter. 

Mr. Levy: On the issues that we are trying 
now, your Honor? 

The Court: On the two issues, yes; on the issue 
as to jurisdiction and as to laches or limitation. 
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a defendant in the above-entitled action, taken on 
behalf of the plaintiff, at 1:30 o’clock p.m. on Wed- 
nesday, November 22, 1950, at 4000 West Olive 
Avenue, Burbank, California, before William H. 
Burgess, Jr., a Notary Public within and for the 
County of Los Angeles and State of California, 
pursuant to the annexed stipulation. [1440] 

Go Re Ga 

By Mr. Lyon: 

Q. Do you know of any expenses that United 
States Pictures has which it does not put in as 
an overhead [1478] expense and charge to pic- 
tures produced, to date? 

A. All so-called direct costs appear on the 
budgets as direct costs. 

@. I mean other than direct costs. 

A. I do not know of any. [1479] 


*¥ & KR HN 


HERBERT FRESTON— (Recalled) 


Cross Examination 
* &+ HF H 


Mr. Levy: At this time, your Honor, I offer Ex- 
hibits G, H and I that are marked for identifica- 
tion into evidence. 

The Court: Is there objection? 

Mr, Williams: No, your Honor. [1487] 

The Court: Received in evidence. 
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Q. What department? 

A. Advertising and publicity. [1494] 

Q. How long have you been in charge of that 
department, or those departments? 

A. About 15 years. 

Q. Prior to that did you work in advertising 
and publicity for Warner Bros.? A. I did. 

@. How many years all together have you been 
eonnected with Warner Bros.? 

A. About 28. 

Q. In 1945 where was your office? 

A. New York. 

Q@. At that time you had charge of advertising 
and publicity for Warner Bros.? 

A. Thatusmaght. 

Q. Are you tamiliar with the fact that about 
the 28th of September, 1945, an agreement was 
made between United States Pictures and Warner 
Bros. for the production by United States Pictures 
and the distribution by Warner Bros. of certain 
motion pictures? 

A. Iwas familiar at that time with such a deal. 

Q. Did you at that time arrange for publicity 
to be given to that matter ? 

A. JI did. 

@. Did any person or persons request or sug- 
gest that you arrange for such publicity? [1495] 

A. I believe Mr. Warner acquainted me with 
the details of the arrangement which he wanted to 
announce, our publicity and advertising. 

Q. Which Mr. Warner? 
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A. Mr. J. L. Warner. 

Q. Did you at that time arrange for the plac- 
ing of advertising in a certain number of trade 
journals ? ti. Wes. 

Mr. Williams: I would ask the clerk to place 
before the witness Exhibits D and E for identifi- 
eation. | 

Q. I ask you, Mr. Blumenstock, to refer first 
to Exhibit D for identification, and particularly to 
the back part of that, and I ask you whether you 
recognize the advertising which appears on the 
back of that exhibit as advertising which was placed 
under your direction in the Daily Variety. 

A. That is correct. 

Q. I will ask you to examine Exhibit E for 
identification and state whether you recognize the 
advertisement which appears upon the back of that 
exhibit as an advertisement which you caused to 
be placed in the Hollywood Reporter. 

A. Yes; they are identical and they appeared 
in both papers. 

@. Did you have identical ads put in other 
papers? [1496] A. Yes. 

Q@. Did those appear on or about the dates that 
the ads appeared in the Daily Variety, Exhibit D, 
and the Hollywood Reporter, Exhibit E, both for 
identification ? 

A. On or about. I believe they were subsequent 
to the appearance 

Q. Do you remember their having been in a 
number of other papers? 
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A. I remember that they were, more accurately. 
I had my office give me a schedule of appearances 
at that time. 

Q. Will you state in what other publications 
this same ad appeared, and the dates when it ap- 
peared ? 

A. These advertisements appeared, the identical 
advertisement appeared in Film Daily, a New York 
publication, on October 2nd. 

Mr. Levy: Just a moment. I move to strike the 
answer of the witness on the ground it is not the 
best evidence, in the first place. 

I rest on the objection on that ground. 

Mr. Williams: We think it is proper, if your 
Honor please, in view of the fact that the format 
and character of the ad has been shown, and that 
this witness knows that it was placed in the paper. 

The Court: Does it appear in this record that 
the [1497] witness subsequently saw these publi- 
eations ? 

Mr. Williams: J will ask that question. 

Q. Did you see the publications, the ad as it 
appeared in the various papers in which it was 
then placed? 

You mean at the time of the publication? 
Yes. A. That is part of my job. 
You did see them? 

I would have to. 

You did? A. Yes. 

All right. 
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The Court: The motion is denied. The objection 
is overruled. 

Mr. Reporter, was there an answer to the ques- 
tion to which Mr. Levy made an objection? 

(The record was read, as follows: 

““@. Will you state in what other publications 
this same ad appeared and the dates when it ap- 
peared ? 

“A. These advertisements appeared, the identi- 
eal advertisement appeared in Film Daily, a New 
York publication, on October 2nd.’’) 

Mr. Levy: And it was that answer that I made 
a motion to strike. 

Q. (By Mr. Williams): What year; 1945? 

A. 1945. 

Mr. Levy: And now I move to strike the answer 
again, if your Honor please, on the grounds that 
the testimony is incompetent, irrelevant, and im- 
material, and has no bearing on the issues that are 
now being tried. 

The Court: Do you expect to offer Exhibits D 
and FE in evidence? 

Mr. Wiliams: I will at this time offer Exhibits 
D and E in evidence, if your Honor please. 

The Court: Is there any objection? 

Mr. Levy: No objection to these exhibits. 

The Court: Exhibits D and E for identification 
are now received in evidence. May I see them, Mr. 
Clerk ? 

(Defendants’ Exhibits D and E for identifi- 
eation were thereupon received in evidence.) 
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The Court: You are not addressing your objec- 
tion to the offer of these exhibits? 

Mr. Levy: Not these two, no. 

The Court: You are addressing your objection 
to the pending question? 

Mr. Levy: JI am referring to the pending ques- 
tion, that is, the question directed to the witness 
about advertisements made in other publications 
which are not here present. 

The Court: JI believe the present state of the 
record [1499] is that the answers were given and 
you made a motion to strike on that ground? 

Mr. Levy: Yes; I make a motion to strike the 
answer. 

The Court: The motion is denied. The objection 
is overruled. 
¥%¥ * ¥ * ¥ 

A. The other publications in which this adver- 
tisement appeared were Weekly Variety, October 
3rd issue, 1945. That is a New York publication. 
Motion Picture Daily, another publication, the 
same advertisement appeared October [1500] 4, 
1945. Box Office, a Kansas City publication, the 
same advertisement appeared October 6, 1945. Ex- 
hibitor, a Philadelphia publication, the same adver- 
tisement appeared October 10, 1945. Motion Pic- 
ture Herald, a weekly New York publication, the 
same advertisement appeared October 13, 1945. 
Showman’s Trade Review, an eastern publication 
published in New York City, the same advertise- 
ment appeared October 13, 1945. 


EE 
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Q. The Daily Variety and the Hollywood Re- 
porter, which have been received in evidence as 
Exhibits D and E, are both California publications ? 

A. Los Angeles publications, yes. [1501] 
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recalled to the stand on behalf of defendants, pre- 
viously sworn, testified further as follows: 


Cross Examination—(Resumed) 

Q. (By Mr. Levy): Mr. Schneider, J omitted 
to ask you, prior to December 6, 1947, the date of 
Exhibit 4 in evidence, were you aware of the fact 
that Mr. Harry Warner had personally guaranteed 
an obligation from United States Pictures to the 
New York Trust Company in the sum of $150,000, 
evidenced by a demand note in that sum, dated 
March 3, 1947? A. Yes. 

Q. You were, of course, aware of that fact, were 
you not, on August 17, 1950, and vou were also 
aware of that fact on August 12, 19522 - 

A. Yes. 


Q. On or about the dates that IT have ealled your 
attention to, were you aware of the fact that 62 
shares of the capital stock of United States Pictures 
was held in [1585] trust by the Title Insurance and 
Trust Company of Los Angeles for the benefit of 
Mr. Sperling’s minor children? 

A. J eannot say that I was aware of that fact 
on those dates. 
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(Testimony of Samuel Schneider.) 

Q. Did you before December 6, 1947, know that 
62 shares, or some shares of United States Pictures 
were being held in trust by the company whose 
name I have just mentioned, for the benefit of Mr. 
Sperling’s minor children? 

A. I was not too familar with that at any time, 
and I cannot say that I did not know it, because 
in conversations with Milton Sperling he mentioned 
something about that, which was not too significant 
to me, 

Q. Were you aware of the fact that Mr. Bern- 
hard severed his relationship with United States 
Pictures on or about September 18, 1946? 

ZA. gay eS, 

Q. Were you also aware of the fact that when 
he so severed his relationship with United States 
Pictures he sold his interest in United States Pic- 
tures, his stock interest, namely, 125 shares of the 
capital stock of United States Pictures, to Milton 
Sperling for the sum of $400,000 in cash? 

A. Yes. 

@. Were you also aware of the fact that in 
order to pay Mr. Bernhard the purchase price of 
those shares of [1586] stock, Mr. Sperling had bor- 
rowed that sum, namely, $400,000, from the New 
York Trust Company? 

A. I knew that he was arranging for a loan at 
the New York Trust Company. 

Q. Were you aware of the fact that in order to 
obtain that loan it became necessary for Mrs. Betty 
Sperling to pledge collateral owned by her, namely, 


Milton Sperling, et al. 583 


(Testimony of Samuel Schneider.) 
a share in Warner Pietures Corporation stock, to 
the New York Trust Company ? 

A. IT was generally familiar with those facets. 
oh th NAS ST | 

The Court: Do both sides rest on the issues as 
to jurisdiction, laches, or limitation ? 

Mr. Wilhams: Yes, your Honor. 

mi ew: Yes;yout’ Honor. * * * ** [1625] 

The Court: If we take up the case further on 
the merits, it would be sometime in July, the last 
iat Orwitley, or in the fall. * * * * * [11629] 


JOSEPH CHARLES YOSS 
recalled as a witness on behalf of defendants, pre- 
viously sworn, testified further as follows: 
en ye) Cee 
Cross Examination 

Q. (By Mr. Levy): Mr. Yoss, you are a vice 
president of the defendant United States Pictures? 

A. Yes. 

Q. You are the accountant for United States 
Pictures? awe Yes. 7 *** * (1a 


Recross Examination 

The Court: What are you seeking to show? 

Mr. Levy: JI am seeking to show how mueh 
United States Pictures was entitled to receive ac- 
cording to the defendants’ theory from all of these 
additional pietures which they say they have re- 
tained to diminish the loss. 

The Court: Why don’t you ask this witness for 
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(Testimony of Joseph Charles Yoss.) 

the figures, and the conclusion to be placed on the 
figures is another matter? If you want to ask him 
what 20 per cent of the net profit was, you may, 
or however you may wish to [1794] phrase it. 

Mr. Levy: Yes, your Honor. 

Q. What is the 20 per cent of the net profit on 
the picture South of St. Louis up to November 29, 
1952, Mr. Yoss? 

A. Mr. Levy, I don’t know what net profits on 
this picture, or whose net profits on this picture 
you are referring to. 

Q. United States Pictures, Mr. Yoss. 

A. Then I must tell you that we have had no net 
profits yet on this picture. 

The Court: Mr. Yoss, do you know what he is 
asking you? He is asking you what figures repre- 
sent 20 per cent, whether you have ever received 
it or not. Don’t be captious about it. 

The Witness: The answer is $30,498.18. 

Q. (By Mr. Levy): What about Three Secrets, 
how much? 

The Court: Are there several of these you are 
going into? 

Mr. Levy: I think there is one more on which 
there has been a profit. 

The Witness: Calculated on the same basis as the 
prior answer, except as to date, that would be to 
November 29, 1952, the answer would be $34,682.97. 

@. Can you do the same with The Enforcer ? 

A. The answer on The Enforcer to November 
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(Testimony of Joseph Charles Yoss.) 
29, 1952 [1795] on the same basis, would be $32,- 
451.18. 

Q. Is there any other picture beyond The En- 
foreer of the balance that are in the same class, 
namely, that have resulted in an excess of gross 
receipts over the total cost of production and dis- 
tribution ? A. No. 

@. These are the only three pictures, is that 
eorreet, in which there has been an excess of gross 
receipts over and above the grand total of produc- 
tion, distribution allowance, and expenses? 

A. Produced subsequent to Tisa, of course, ex- 
eluding Cloak and Dagger and Pursued. 

Q@. Yes, excluding those. I am talking of addi- 
tional pictures. 

oe lat is right. 

Q. The pictures that followed The Enforcer were 
which? A. Distant Drums and Retreat, Hell. 

Q. Distant Drums and Retreat, Hell? 

A. Distant Drums and Retreat, Hell. 

Q. These two pictures have not yet recouped 
their cost? 

Mr. Williams: We are talking as of what date? 

Mr. Levy: November 29, 1952. 

The Witness: There is a small balance as of 
November [1796] 29, 1952. 

@. In whose favor? 

A. Of costs yet to recoup. 

Q. Of costs yet to recoup? A. Yes. 

Q. The total of the figures that vou have just 
caleulated is what? As $OM62253. 
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Mr. Levy: I have no further questions. I have no 
objection to the introduction of this exhibit in evi- 
dence. * * * *.* 


The Court: Is there any further evidence to be 
offered on the issues as to jurisdiction, limitation, 
or laches ? 


Mr. Levy: May it please the court, I have been 
thinking over very carefully some of the questions 
your Honor propounded to me yesterday in our 
discussion with respect to the meaning of hostility, 
antagonism, etc., etc. I was wondering whether a 
cross examination of the [1797] principal characters 
in this drama would shed any light on that particu- 
lar subject. 


In the present state of the record, your Honor 
has before you the depositions of Harry Warner, 
Jack Warner, Milton Sperling, and Joseph Bern- 
hard, these being the gentlemen who originally en- 
tered into these arrangements, planned this from 
the very start, and participated in the bringing 
into being all of the transactions that are at issue 
in this ease. 


I have not cross examined any one of these people. 
It may be that a cross examination of them will 
yicld further hght on the question, namely, is there 
hostility, is there antagonism between the corpora- 
tion as composed of the individuals who influence 
its day-to-day conduct and are responsible for its 
basic policy, are responsible for not only its execu- 
tive decisions in the making of contracts, but are 
responsible for the attitude that the corporation 
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will take when questioned by a stockholder, or when 
challenged by a stockholder that their behavior was 
or was not according to the stockholder’s concep- 
tion of what was right under the circumstances. 

The Court: JI should assume, unless there is 
some contention expressly made to the contrary, 
that this corporation would never have brought this 
suit. Is there any contention to the contrary? 

Mr. Levy: That what, your Honor? 

Mr. Williams: We don’t make such contention. 

The Court: That if the stockholder had made 
demand on the directors and waited any period of 
time, the suit would never have been brought by 
the corporation. 

Mr. Williams: No, certainly not. 

The Court: So far as demand and refusal are 
concerned, I take it, the defendant, in effect, stipu- 
Jates that a demand would have been futile. 

Mr. Wilhams: But not for the reasons alleged 
in the complaint. 

The Court: No; but for the reasons contended 
by the defendant. 

Mr. Williams: Certainly not for the reason that 
the defendants ever contended the contract was 
fraudulent. 

Mr. Levy: I have no further evidence to offer, 
under those circumstances. 

The Court: As I understand the defendants’ po- 
sition, and I ean be corrected if I am in error, the 
defendants’ position is that this was an advantage- 
ous arrangement to the Warner corporation, and 
the directors would have upheld it at any time 
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against any attack by any person, including any 
group of stockholders. 

Mr. Levy: That is the position of both the indi- 
vidual defendants Warner brothers and the corpora- 
tion— [1799] all of them contend likewise. 

Mr. Williams: The individual defendants War- 
ner brothers are not involved in that issue. It is 
the corporation that is involved in that issue. 

The Court: And, for those reasons, no matter 
what demand the plaintiff stockholder had made 
on the directors, they would never have brought 
this suit. Is that a fair statement of it? 

Mr. Williams: Yes, that is a fair statement, but 
not for the reasons alleged in the complaint, that 
there was domination; but for the reason that in the 
opinion of the responsible officers and directors of 
the corporation this was a good contract. 

The Court: By “good”, you mean advantageous 
to the corporation ? 

Mr. Williams: Advantageous to the Warner cor- 
poration, yes. 

The Court: If you have closed the evidence, we 
will proceed with the arguments at two o’clock. 

Mr. Williams: I move for a judgment of dis- 
missal in favor of the defendants in this ease, first 
on the ground that the court has no jurisdiction of 
the action, and, second, a judgment in favor of the 
defendants on the ground that the action was 
brought more than three years after the acts com- 
plained of, and is barred by the provisions of the 


statute of limitations of the State of California and / 


| 
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the statute of limitations of the State of Delaware, 
each of them being substantially a three-year sta- 
tute. I simply inake those motions formally at this 
time in preparation for the argument. 

The Court: I construe those motions, unless there 
is objection, to be motions for all of the defendants. 

Mr. Wilhams: All of the defendants, yes. 

The Court: First, to dismiss the action for want 
of jurisdiction over the subject matter, because of 
laches and diversity of citizenship? 

Mr. Willams: Yes, your Honor. 

The Court: And, secondly, to dismiss the action 
on the ground that the charges brought are barred 
by limitations or laches, as the ease may be, o1 by 
both limitations and laches, which would be the 
proper motion, I take it. 

ev iitams: Yes. * * * * * [1801] 

Mr. Levy: May it please the court, your Honor 
will recall, and Mr. Williams, that JI requested the 
record of the film negative, completed negative, of 
My Girl Tisa from United States Pictures to War- 
ner Bros. Pictures. You asked Mr. Williams 
whether that date could not be gotten over the 
telephone prior to the bringing of the record into 
this court. We had forgotten all about that. I spoke 
to Mr. Willams about it this morning and asked 
him to please produce that record so that it ean be 
made part of the evidence in this ease. 

The Court: Could someone get that this morn- 
ing? 

Mr. Wilhams: I ean get it today. The record is 
in [1909] New York, and it is a negative which 
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was mailed in New York to the laboratory. The lab- 
oratory records show the date it was received, No- 
vember 21, 1947. That I got by telephone, but there 
was never anything said to me about getting any 
record. 

The Court: No, just the date, as I understood it, 
without the necessity of bringing the record. 

e % * * % [1910] 

Mr. Kelly: Now, your Honor, equity is not a 
one-way street. Usually we have a complainant of 
this kind asserting acts of fraud. Unfortunately in 
these suits we have a corporation that is subject 
to tremendous expense that they can be put to in 
defending a suit of this kind. 

We beg the court, as a court of equity, to con- 
sider the equities of the defendants, both the indi- 
vidual directors and the company. We have a per- 
fect example here of 

The Court: The company is not defending the 
suit, in a sense, is it? 

Mr. Kelly: Sir? 

The Court: Is the corporation here defending ? 

Mr. Kelly: It is aligned as the defendant, your 
Honor. I am pointing out to the court that presum- 
ably under the cloak of equity this plaintiff is seek- 
ing to do something for the corporation. 


[Endorsed]: Filed April 26, 1954. 
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[Endorsed]: No. 14334. United States Court of 
Appeals for the Ninth Circuit. Charles B. Smith, as 
Special Administrator of the Estate of Edward 58. 
Birn, deceased, Appellant, vs. Milton Sperling, 
Harry M. Warner, Jack L. Warner, United States 
Pictures, Ine., and Warner Bros. Pictures, Ine., 
Appellees. Transcript of. Record. Appeal from the 
United States District Court for the Southern Dis- 
trict of California, Central Division. 


Filed: April 28, 1954. 
/s/ PAUL P. O'BRIEN, 


Clerk of the United States Court of Appeals for 
the Ninth Circuit. 


In the United States Court of Appeals 
for the Ninth Circuit 


No. 14334 


CHARLES B. SMITH, as Special Administrator 
of the Estate of Edward S. Birn, Deceased, 
Appellant, 
vs. 


MILTON SPERLING, HARRY M. WARNER, 
JACK L. WARNER, UNITED STATES 
PICTURES, INC., and WARNER BROS. 
PICMURES, INC., Appellees. 


STATEMENT OF POINTS ON APPEAL AND 
ASSIGNMENT OF ERRORS 


The following are Appellants’ points in seeking 
a reversal of the judgment dismissing the suit upon 
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the ground that the Court had no jurisdiction of 
the subject-matter. (Respondent Warner Bros. Pic- 
ture Corporation is hereinafter referred to as 
“Warner” and respondent United States Pictures, 
Ine. is hereinafter referred to as “United”.) 


I. 


Tt was error for the District Court to ahgn Re- 
spondent Warner alongside Appellant because these 
parties are admittedly on opposite sides of a con- 
troversy in which the real matter in dispute is: 
Whether Warner has been dealt with unlawfully and 
unfairly, in a joint venture in motion picture pro- 
duction-distribution that was admittedly organized 
by Respondents Warner and United in 1945 and 
has been conducted by them ever since. 


ich 


Facts which are not in dispute disclose the pres-_ 


ence of a justiciable controversy between Appellant 
and Respondent Warner, as a matter of law. 


Til. 


The record discloses certain material facts, each 
of which is not in dispute and properly the subject 
of a finding. The learned District Court errone- 
ously omitted to find these facts to be true and to 
include them in its findings. Considered in the light 


of these omitted facts, the District Court’s findings | 


are rendered insufficient to support the conclusion, 
to wit: That for jurisdictional purposes, Respond- 
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ent Warner should be realigned and placed along 
side the Plaintiff Stockholder. 


IV. 

The contract between Warner and United (re- 
ferred to in the findings as “The Contract in Con- 
troversy”) is illegal. Equally illegal is the series of 
amendments and supplements thereto which were— 
admittedly—executed and acted upon by the Cor- 
porate Respondents. 

vy. 

The seventy-eight thousand ($78,000.00) dollar 

payment by Warner to Joseph Bernhard is legal. 


VI. 

Facts which are not in dispute establish as a mat- 
ter of Jaw that Warner was in hands antagonistic 
to its financial interests and those of its stock- 
holders. The District Court erred in finding or con- 
cluding, to wit: 

“nor was said corporation at any time herein 
referred to in hands or under control antag- 
onistic to the financial interests of said corpora- 
tion and its stockholders.” 


VII. 

Directors’ admissions exhibit and establish Harry 
Warner as controlling the composition of the War- 
ner directorate and dominating its membership, as 
a matter of law. In view of said admissions, the 
District Court erred in concluding that “Neither the 
corporation nor its directors or officers were shown 
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to be at that time or at any time under the domina- 
tion and control of the three Warner Brothers.” 


VII. 

The findings are insufficient as a matter of law, 
to sustain the conclusion with respect to the first 
cause of action, to wit: “That Warner Bros. Pic- 
tures, Inc. should be realigned as a party plaintiff.” 


IX. 

The conclusion of law with respect to the second 
cause of action numbered 1, to wit:—‘‘And therefore 
the Court finds that United States Pictures, Inc., 
is a party so necessary and indispensable that a 
court of equity will not proceed to determination 
without it; and that without said corporation as a 
party, the cause of action is without equity.” is con- 
trary to law. 

MOSS, LYON & DUNN and 
HERMAN H. LEVY, 
/s/ By HERMAN H. LEVY 


Affidavit of Service by Mail attached. 


[Endorsed]: Filed June 16, 1954. Paul P. O’Brien, 
Clerk. 
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At a Stated Term, to wit: The October Term A.D. 
1953, of the United States Circuit Court of Appeals 
for the Ninth Cireuit, held in the Court Room 
thereof, in the City of Los Angeles, in the State of 
California, on Monday, the second day of August, 
in the year of our Lord one thousand nine hundred 
and fifty-four. 


Present: Honorable Albert Lee Stephens, Cireuit 
Judge, Presiding; Honorable James Alger Fee, 
Cireuit Judge; Honorable Chase A. Clark, Cir- 
euit Judge. 


[Title of Cause. ] 


ORDER SUBMITTING MOTION RE RECORD 
ON APPEAL AND GRANTING MOTION 
IN PART 


Ordered motion of appellant to permit appeal to 
be prosecuted on original exhibits, ete., submitted 
to the court for consideration and decision on 
papers filed, pursuant to oral stipulation of Mr. 
Herman H. Levy, counsel for appellant, and by Mr. 
Eugene B. Williams, counsel for appellees. 

On consideration thereof, It Is Further Ordered 
that leave be, and hereby is granted to appellant to 
prosecute the appeal herein on original exhibits, and 
that reference to the District Court’s opinion in the 
Federal Supplement be permitted instead of repro- 
ducing said opinion in the printed transcript, but 
that the portion of the motion for hearing of cause 
on typewritten transcript of the evidence be, and 
hereby is denied. 


